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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

LAWRENCE O CONNCR, et al ., CV 97- 1554 ABC (RCx)
Plaintiffs, ORDER GRANTI NG | N PART AND
DENYI NG | N PART DEFENDANTS’
V. MOT1 ON FOR SUMVARY JUDGVENT

PURSUANT TO FED. R CV. P. 56
BOEI NG NORTH AMERI CAN, I NC. and
ROCKWELL | NTERNATI ONAL
CORPORATI ON,

Def endant s.

Def endants Boeing North Anmerican, Inc. and Rockwel |l International
Corporation filed a notion for sunmary judgnment on Decenber 27, 1999.
The notion raises the issue of whether nost of Plaintiffs clains are
barred because Plaintiffs should have known of their clains outside of
the applicable limtations period. After reviewing the nmaterials
submtted by the parties, argunent of counsel, and the case file, the
Court concludes that, as to 69 Plaintiffs asserting personal injury or
wrongful death clains, the question of whether they should have known
of their clains earlier depends on factors that vary anong the
Plaintiffs. Accordingly, the Court GRANTS the notion as to certain
Plaintiffs and DENNES it as to other Plaintiffs. The Court also
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concl udes that Defendants have failed to neet their initial burden of
proof as to the class clainms. Accordingly, the Court DEN ES
Def endants’ notion as to the class clains.
l. Procedural Background

On March 10, 1997, Plaintiffs filed an initial conplaint in this
action. The conplaint was anmended several tines. The operative
conplaint is now the Fourth Amended Conplaint (“FoAC') which was filed
on March 30, 1998. Plaintiffs consist of 68 individuals and the
estates of eleven decedents. These 79 Plaintiffs assert clains on
their own behalf.! The FoAC al so asserts clains on behal f of three
classes. The three classes are defined as follows:

Class I|: Al'l persons (1) presently residing or working
within the C ass Area or who have resided or
worked in the Class Area at any tinme since 1946,
and (2) who have not been diagnosed with certain
serious illnesses.

Class I1I: Al'l persons who own real property located within
the Cl ass Area.

Class I1I1: Al'l persons presently residing or working within
the Class Area or who own real property | ocated
within the C ass Area.

The Cass | representatives are Harold Sanuel s and Joyce Sanuels. The
Class Il and Class IIl representatives are Lawence O Connor, Margaret

O Connor, Mary Jane Vronman, Robert Grandinetti, Donald Reed, and

! The el even estates assert wongful death clains; 60
i ndi vi dual s assert only personal injury clains; four individuals
assert both personal injury and class clains on their own behal f; and
four individuals allege only class clains on their own behal f.
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Wl liam Rueger. The three classes were conditionally certified on
July 13, 1998.

The FoAC asserts personal injury or wongful death clains on
behal f of 75 Plaintiffs. The FOAC al so asserts medi cal nonitoring
clainms on behalf of Class | and its class representatives. Various
property danmage clains are asserted on behalf of Cass Il and its
representatives. Finally, the FOAC asserts a CERCLA claimand a
California Unfair Business Practices claimon behalf of Cass IIl and
its representatives.

On Decenber 27, 1999, Defendants filed the present notion for
summary judgnent. Defendants nove for sumrary judgnment agai nst:

(1) all Plaintiffs asserting personal injury clainms except for
Plaintiffs Terri Aungst, LaVerne Barina, Sharon G andinetti
and Ni cky Pel aez;

(2) all Plaintiffs asserting wongful death clains except for
the estate of Eugene Mauck;

(3) all dass | and Cass Ill clainms; and

(4) all Cass Il clains except for the continuing trespass and
nui sance cl ai ns.

Plaintiffs filed an opposition to the notion on February 14, 2000. On
that sanme date, a stipulation dismssing the clains of Plaintiff Emly
Sadj ady was entered. Defendants filed a response on February 28,

2000. 2

2 The Court also notes that various objections to evidence were
filed by both sides. The Court reviewed all the objections to the
evi dence upon which it has relied. To the extent that the Court has
relied on that evidence in this order, the objections are OVERRULED on
the nmerits. (bjections to evidence upon which the Court does not rely
are OVERRULED as noot, except as indicated herein. Mreover, the
Court did not consider the additional evidence presented by Defendants

3
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1. Summary Judgnent Standard of Revi ew

It is the burden of the party who noves for sumrary judgnent to
establish that there is “no genuine issue of material fact, and that
the noving party is entitled to judgnent as a matter of law.” Fed. R
Cv. P. 56(c); British Airways Bd. v. Boeing Co., 585 F.2d 946, 951
(9th Cir. 1978). |If the noving party has the burden of proof at tria
(the plaintiff on a claimfor relief, or the defendant on an
affirmati ve defense), the noving party nust make a showi ng sufficient
for the court to hold that no reasonable trier of fact could find
ot her than for the noving party. Calderone v. United States, 799 F.2d
254, 259 (6th Cir. 1986) (quoting W Schwarzer, Summary Judgnent Under
t he Federal Rules: Defining Genuine Issues of Material Fact, 99 F.R D
465, 487-88 (1984)). This nmeans that, if the noving party has the
burden of proof at trial, that party must establish beyond
peradventure all of the essential elenments of the claimor defense to
warrant judgnment in that party’'s favor. Fontenot v. Upjohn Co., 780
F.2d 1190, 1194 (5th G r. 1986).

| f the opponent has the burden of proof at trial, then the noving
party has no burden to negate the opponent’s claim Celotex Corp. v.
Catrett, 477 U. S. 317, 323, 106 S. C. 2548 (1986). In other words,
the noving party does not have the burden to produce any evidence

showi ng the absence of a genuine issue of material fact. 1d. at 325.

concurrently with the Reply brief.

The Court al so adnoni shes the parties for their flagrant
violations of Local Rules 3.4.1 and 3.4.7. Counsel should note that
ten characters per inch usually neans 13-point Tinmes Roman or 13- point
Hel vetica. Additionally, the Local Rules do not permt the parties to
shrink footnote text at all, let alone to the point that a magnifying
glass is required. The Local Rules also do not allow parties to
runtexttogether. Any future violations of these rules nmay result in
the Court rejecting the docunent filed.

4
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“Instead, . . . the burden on the noving party nay be di scharged by
‘showing’ --that is, pointing out to the district court--that there is
an absence of evidence to support the nonnoving party’s case.” |d.

Once the noving party satisfies this initial burden, “an adverse
party may not rest upon the mere allegations or denials of the adverse
party’s pleadings . . . [T]he adverse party’ s response . . . nust set
forth specific facts showing that there is a genuine issue for trial.”
Fed. R Civ. P. 56(e) (enphasis added). A “genuine issue” of material
fact exists only when the nonnoving party makes a sufficient show ng
to establish the essential elenents to that party’s case, and on which
that party would bear the burden of proof at trial. Celotex, 477 U.S.
at 322-23. “The nere existence of a scintilla of evidence in support
of the plaintiff’s position will be insufficient; there nust be
evi dence on which a reasonable jury could reasonably find for
plaintiff.” Anderson, 477 U S. at 252. The evidence of the nonnovant
is to be believed, and all justifiable inferences are to be drawn in
favor of the nonnovant. |1d. at 248.

I1l. Factual Background?®
A The Present Lawsuit.

1. The Plaintiffs in this action.

The initial conplaint in this action was filed on March 10, 1997.
(Pl's.” Stamt. of Gen. Issues In Opp. (“Facts”) f 1.) In addition to
the plaintiff classes, four individual plaintiffs joined the initial
conplaint: Mary Christine Crilley, Kathy Hecker, L. O Connor, and
Ni cky Pelaez. (l1d. at § 9a.) Plaintiffs M O Connor and Vroman were

3 As required for purposes of a summary judgnent notion, this
section views the evidence in the light nost favorable to Plaintiffs.

5
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al so class representatives in the original conplaint. (See O ginal
Conpl ai nt.)

A First Amended Conplaint was filed on May 8, 1997. A Second
Amended Conpl aint foll owed on June 27, 1997. (Facts § 1.) The
following Plaintiffs joined the case with the Second Anended
Complaint: Carnela Anzilotti, Faith Arnold, Lila Arnold, the Estate
of Edward J. Barina, Laverne F. Barina, Linda Bl austein, Howard
Bl eecker, Melissa Bol ster, Ashlie Bryant, Jennifer Cady, Heather Cass,
Briana Alys Chappell, Mark Davis, Madeline Fel kins, Sharon
Grandinetti, Robert Grandinetti, Norman G oss, Mary MKeever
Hel | erstein, Susan Hemmi ng, Julie King, Margaret Kirby, Joy E. Lee,
Hel en Pasqui ni, Laurel Peyton, Rosenmary Pitts, Donald Reed, Emanuel
Rubin, WIIliam Rueger, Pauline Sablow, Harriet Spero, Donna Stone,
Jerry Stone, MIldred Strausburg, Jacqueline Teicher, MIles Teicher,

Ral ph Trenonti, Jr., and Victor Wl | man.

A Third Amended Conplaint was filed on Decenber 22, 1997. (Facts
T 1.) The following Plaintiffs joined the case with the Third Amended
Complaint: Terri Aungst, Kathleen Brucato, Gerald Creinin, Ruby
D anond, Louise Marjorie Extract, Roy Fischman, Gace Highfield,
MriamH ntz, the estate of Jason Hudlett, the estate of Bernard
Hudson, Heather Hultgren, Patricia Lev, Joan Mann, the estate of
Eugene Mauck, Shirley Orban, the estate of Marrilee Fay Reed, Marion
Rosen, Denise Seth-Hunter, Jody Smth, Maralyn Soifer, the estate of
Marjorie Taaffe, the estate of Ral ph Trenonti, Sr., the estate of
Robi n Lynn Trench, Randall Trench, Don Varl ey, Cheryl Wrnke, Hel en
Wiite, Carol Wl fsen, and Stephani e Zakari an.

The FoAC was filed on March 30, 1998. (Facts  1.) The

following Plaintiffs joined the case with the FOAC. the estate of

6
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Archi bald Canmeron, the estate of Hai-Chou Chu, Carlene Getter, Emly
Sadj ady, and the estate of Paula Jean Trevino. Plaintiffs Harold and
Joyce Sanuels al so joined the FOAC as cl ass representati ves.

2. The FOoAC s al |l egati ons.

Plaintiffs’ action is based on activities conducted by the
Def endants at the Santa Susana Field Laboratory (“SSFL”), the Canoga
Facility, the DeSoto facility, and the Hughes facility (collectively,

t he “Rocketdyne facilities”).* (Facts 1 2.) Plaintiffs allege that
Def endants’ activities over the last fifty years at the Rocketdyne
facilities have resulted in the rel ease of radioactive contam nants
and hazardous non-radi oactive contam nants into the environnent, the
air, the soil, and the groundwater. (Id. at Y 3 & 4.)

The FoAC identifies certain specific rel eases of radioactive and
hazar dous substances fromthe Rocketdyne facilities. The FoAC all eges
that radiation was rel eased into the groundwater, surface waters, soi
and air fromthe 1959 nuclear neltdown and from SSFL water | eaks
during the 1960's and 1970's. (Facts {1 12a & 12b.) The FoAC al so
all eges that (1) TCE was released into the ground at SSFL between 1953
and 1961, (1d. at § 12c), (2) nononethyl hydrazine was regularly
vented from SSFL in the late 1980's and early 1990's, (lId. at § 12f),
and (3) Defendants treated, stored, and di sposed of hazardous waste in
vi ol ation of applicable safety laws until at |east July 24, 1994. (I1d.
at f 12k).

According to Plaintiffs, Defendants’ release of pollutants has

(1) contam nated the property of the facilities’ neighbors, (2)

4 SSFL is located in Eastern Ventura County and the remaining
three facilities are |ocated in Canoga Park, which is in the San
Fernando Valley. (Facts f 2.)
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significantly increased the nei ghbors’ exposure to radioactive and
hazar dous substances, and (3) caused injuries, death, and a
significantly increased risk of disease. (Facts {15 & 6.) Al but
four of the individual plaintiffs claimng personal injury were
di agnosed with a serious illness alleged to have been caused by
Def endants’ contam nation nore than a year before the Plaintiff joined
the lawsuit.® (I1d. 7 10.) Al but one of the deaths alleged to have
been caused by Defendants’ contam nation occurred nore than a year
before the respective decedents’ estates joined the lawsuit.® (I1d.)

Plaintiffs allege that they did not discover the cause of their
respective injuries until UCLA released a study concl udi ng that
wor kers at SSFL had an increased risk of contracting cancer due to
exposure to radi oactive contam nation at the facility. (FoAC § 189.)
The UCLA study was rel eased on Septenber 11, 1997, after the Second
Amended Conpl ai nt and before the Third Amended Conplaint. (1d.)
B. Publicity of Rocketdyne Activities.

1. Public Di scourse from 1976 to 1986

Starting in the late 1970's, the media began to cover Defendants’
operations at the Rocketdyne facilities and its effect on the
environnment. The nedia reports focused on a nucl ear neltdown that

occurred at SSFL in 1959.7 The brunt of the publicity occurred from

> The four Plaintiffs who joined the lawsuit within a year of
their respective diagnosis were: Aungst, L. Barina, S. Gandinetti,
and Pelaez. (Facts { 10.)

6 The one Plaintiff-decedent’s estate that joined the | awsuit
within a year of the death is the estate of Muck.

” Most of these reports appeared in the foll ow ng newspapers:
t he San Fernando Vall ey News, the San Fernando Valley View, the Sim
Vall ey Enterprise, the Sim Valley Star, the Valley News, the Topanga
Messenger, and the Thousand Oaks News Chronicle. Collectively, these

8
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June 1979 to Septenber 1980. During that period of tine, the |ocal
NBC affiliate ran a five-part, week-1ong series about the 1959

mel tdown, (Facts f 22), and fourteen articles were run in Southern
Cal i forni a newspapers about the 1959 nucl ear neltdown,® (Renm ey Decl.
1 11).

These nedia reports resulted in various governnental hearings and
nmeetings. (See Facts {1 23 & 27.) 1In turn, sone of these hearings
were reported in newspapers, including the Los Angeles Tines. (Renley
Decl. f 16.) One of these hearings held by the Ventura Board of
Supervi sors was attended by over 200 residents and by the Conmttee to
Bridge the Gap (“CBG'), a conmunity group concerned about the nuclear
operations at the Rocketdyne facilities. At this hearing in January
1980, CBG distributed a nmenorandum entitled Past Accidents and Areas
of Possible Present Concern Regarding Atom cs International (“Past
Acci dents”), which described the 1959 neltdown and ten other accidents

at the Rocketdyne facilities.® (1d.)

newspapers will be referred to as the “Valley Papers.”

8 O these, five articles were printed in the Valley Papers; one
in the Los Angeles Tines; one in the now defunct Herald Exam ner; and
six in the Ventura Star-Free Press, the Oxnard Press Courier, or the
This Week (collectively, the “Ventura Papers”). (Remley Decl. § 11.)

° The Court notes that Defendants assert that Past Accidents
“has been widely circulated in public forunms after its initial
appearance.” (Facts  26.) To support this proposition, Defendants
cite to four additional exhibits that conprise over 200 pages. (See
Tittmann Decl. Exs. D, G H, J.) The Court notes that, even if in
t hese docunents one could find support for the “w dely circul ated”
proposition, Defendants have failed to neet their burden to “identify
that issue and support it with evidentiary materials, wthout the
assi stance of the district court judge.” N lsson, Robbins, Dal gard,
Berliner, Carson & Wirst v. Louisiana Hydrolec, 854 F.2d 1538, 1545
(9th Cr. 1988) (enphasis added) (holding that district court need not
search through a volum nous record in the hope of |ocating and
identifying support for a party’'s position.)

9
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In 1982, Rocketdyne applied to renewits |icense, issued by the
United States, to handl e special nuclear materials at the Rocketdyne
facilities. Mre than 700 residents submtted postcards and letters
in opposition. (Facts T 28.) The postcards stated, “M health,
safety, welfare, and financial and enotional well-being are directly
t hreat ened by the presence of these highly dangerous nuclear nmaterials
inny community.” (Remley Decl. Ex. |I.) FromFebruary 1982 to June
10, 1983, the Los Angeles Tinmes printed six articles on these
proceedings. (ld. at § 19.) The Sim Valley Enterprise printed two.
(1d.) Sporadic reports concerning the 1959 nucl ear neltdown and the
ten accidents described in Past Accidents continued through Septenber
1986. (See Rem ey Decl. Ex. J.)

2. Public Di scourse from 1989 to 1996

In February 1989, the United States Departnment of Energy (“DOCE")
i ssued a report of prelimnary findings of the environnental effect of
DCE activities at SSFL. The report noted that there were “ten areas
of ‘actual and potential sources of soil and/or groundwater
contam nation’ of ‘hazardous and/or radioactive substances.’” (Facts
29.) The report also stated that the “full nature and extent of
contam nation is not known” and that the “extent of groundwater
contam nation [or] offsite groundwater contam nation” could not be
determned.® (ld. (quoting report).)

On Sunday May, 14, 1989, the Los Angeles Daily News published a

front-page article concerning the 1989 DCE report and contam nation at

0 Plaintiffs assert that the report concluded that there was no
imedi ate threat to the public. (Facts § 29.) However, to support
this proposition, they cite to the full 232-page report. By so doing,
Plaintiffs fail to support their factual conclusion. See N |sson, 854
F.2d at 1545.

10
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SSFL. (See Facts { 30; Circle Decl. Ex. B.) The article stated that
a private consultant who was part of the survey teamthat authored the
report said that “[t]here was no imrediate threat to public safety.”
(GCrcle Decl. Ex. B.) The article also credited Rocketdyne with
statenents that there was “no present threat to human |ife” and that
Rocket dyne woul d take all necessary steps to maintain a safe
environment. (ld.) At the sane tine, the article clearly supports
its headline: “Rockwell|l site contam nated: Radiation taints Santa
Susana lab’s soil and water.” (See id.)

The Val |l ey Papers al so picked up the Daily News story and printed
over fifteen articles between May 14 and May 31, 1989. (See Circle
Decl. Ex. D. at 71-180.) During that sane period of tine, the Los
Angel es Times also printed three articles on the topic. However,
these articles were all printed in the inside pages of Section Il of
the paper. (See id.)

The Daily News al so continued printing articles on the topic.

Bet ween May 16 and June 2, 1989, the Daily News printed a front-page
article alnost daily and woul d consistently print a second or third
article on the topic in the inside pages.! (Id.) Moreover, although
sonme of the Valley Papers’ and Los Angeles Tines' article headlines
woul d not necessarily provide clues to a reader that the article was
about the Rocketdyne facilities or contam nation in the Valley, alnost

all the Daily News’ headlines indicated that the articles concerned

1 Daily News front page articles appeared on May 16, 17, 19 -
21, 23 - 29, and 31, and on June 1 and 2. More than one article was
printed on May 16, 17, 21, 27, 24, 25, 31, and June 1 and 2.

11
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Rocket dyne or Valley contami nation.? (l1d.)

During the sane nonth, Rocketdyne again applied to renewits
license to handl e nuclear materials. A petition signed by 650
persons, however, was filed with the United States Nucl ear Regul atory
Comm ssion (“NRC’) in opposition to the renewal of Rocketdyne’'s
license. The petition stated that Rocketdyne’ s nucl ear operations
“threaten the health and safety of over half a mllion people in the
surroundi ng conmunities.” (Facts § 35.) As a result of the
opposition, the NRC held hearings on Rocketdyne’'s application between
May 1989 and April 1990. These hearings were attended by several
hundred community nenbers and several conmunity groups and individuals
submitted evidence in opposition to the relicensing. (1d.) For
i nstance, CBG filed a nenorandumin opposition based primarily on Past
Accidents.®® (Rutherford Decl. T 13.)

In June 1989, a task force called the SSFL Wrk G oup was
created. The SSFL Wrk Goup included representatives from federal
state, and | ocal agencies with jurisdiction over SSFL al ong with
comunity representatives. The purpose of the SSFL Wirk Group was to
facilitate the inter-agency sharing of information about environnental
issues related to SSFL. The SSFL Wrk Group has held quarterly,
public neetings since Decenber 1989 for the purpose of investigating

and di scussing environnmental issues related to SSFL. (Facts T 32.)

12 Defendants assert that the television and radi o broadcast
nmedi a aired segnents on the DOE report. (Facts § 31.) However,
Def endants present no adm ssible evidence to support this contention.
See infra note 16.

13 Defendants assert that “[t]he hearing and the adverse
evi dence concerni ng Rocketdyne’ s operations were widely reported in
the news.” (Facts § 35.) However, they fail to identify the evidence
supporting this statenent.

12
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The neetings have been attended by community nmenbers and nedi a
reporters fromthe Valley Papers, the Daily News, and the Los Angel es
Times. (LafflamDecl. ¥ 13.) The SSFL Work G oup neetings and the

i ssues di scussed were reported by the news nedia. (Facts § 32.)

In October 1990, the California Departnment of Health Services
(“DHS") published a study suggesting a possi bl e connection between
Rocketdyne facilities and increased cancer in the surroundi ng
communities. The study was distributed and di scussed at an SSFL Wbr k
Group neeting in February 1991. That neeting was attended by dozens
of residents. (Facts Y 36.) The study was also the topic of a public
| egi sl ative hearing and of various newspaper articles from February 3,
1991 to February 9, 1991. (1d.) These articles included six articles
in the Valley Papers, four articles in the inside pages of section |
of the Los Angeles Tines, and two front-page articles on the Daily
News. The headline of one of the Daily News’ articles read: “Rise in
Bl adder Cancer Seen Near Rockwell Site.” (Crcle Decl. Ex. D at 807.)

I n August 1991, Rocketdyne discovered trace amounts of
radi onuclide tritiumin a groundwater well offsite from SSFL. This
finding was reported at the Septenber 1991 SSFL Work G oup neeting.
(Facts § 37.) On August 2, 1991, the Daily News ran a front-page
article about this discovery with the headline: “Toxic plune detected
in ground water |eaving Rockwell lab.” (G rcle Decl. Ex. D at 940.)
On August 31, the Daily News followed up with another front page
article declaring in its headline: “Contam nation found outside
Rockwel | lab.” (1d. at 947.) The Los Angeles Tines also printed a
story in the inside pages of Section Il on August 2, (ld. at 939), and
the Sim Valley Enterprise printed an article about off-site

contam nati on on August 31, 1991, (l1d. at 949).

13
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In March 1992 and in March 1994, an i ndependent environnent al
conpany conducted testing of soil, surface water, groundwater, and
fruit sanples for chem cal and radioactive contam nation. Regul atory
agencies participated in the testing, and the project was overseen by
the SSFL Work Group.* (Facts { 38.)

During this period of tine, several comrunity organi zati ons were
formed for the purpose of investigating contam nation migrating from
t he Rocketdyne facilities. (Facts T 33.) The issue of contam nation
fromthe Rocketdyne facilities has been addressed at over 100 public
neeti ngs between 1989 and 1996.% (ld. T 34.) For instance,
following the May 1989 articles, the Rocketdyne facilities’
contam nation of its neighbors becane a principal topic of discussion
at the Santa Susana Knol|ls Honmeowners Association’s tw ce-nonthly
nmeetings. (Varley Depo. at 23-24, 48.)

According to Defendants, just under 1,000 articles or news
segnents about the Rocketdyne facilities’ operations were di ssem nated
bet ween 1989 and 1997, inclusive. (Crcle Decl. Y1 5, 6 & Ex. E.)
Just under 400 of those articles were published in 1989 with close to

200 articles printed in May and June of that year.® (lId., Ex. E.)

14 Defendants assert that “[t]he testing and its results was
reported widely in the news nedia.” (Facts { 38.) However, they fai
to identify the evidence supporting this statenment. Additionally, to
the extent that it could rely upon Lafflani s statenent that Barbara
Johnson nade statements to Channel 13, the Court finds that Lafflam
fails to indicate how he acquired that know edge. (See Lafflam Decl.
at 12:13-15.) Accordingly, the Court SUSTAINS Plaintiffs’ objection
to that statenent.

15 Defendants assert that “[t]hese neetings were al so reported
in the news nedia.” (Facts T 34.) However, they fail to identify the
evi dence supporting this statenent.

16 Defendants provide the Court with 1,307 pages of newspaper
articles and reports from nmedia reporting services concerning the

14
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Def endants assert that the articles relate to the potenti al
heal th i npact of the Rocketdyne facilities’ operations. (Crcle Decl
1 5.) However, with the exception of articles specifically discussed
in this fact section, Defendants fail to point to specific articles
that di scuss the health inpact of the facilities’ operations.
Al t hough Defendants do not point to any specific docunents, the Court
has revi ewed sonme of the articles presented in the vol um nous 1, 307-

page exhibit containing the nedia reports.! Although clearly sone of

broadcast nedia in apparent chronol ogical order. (Crcle Decl. Ex.
D.) The Court notes that the first 110 pages of the exhibit contain
the May 1989 articles described in the text of this order.

Plaintiffs assert hearsay objections to the material submtted by
Def endants. As to the newspaper articles, Defendants are nerely
introducing the articles to show the fact of publicity, not to
establish the truth of the articles. Accordingly, as to the newspaper
articles, the objection is OVERRULED. However, as to the broadcast
medi a reports, the reports are not nerely offered to show t hat
Rocket dyne received a report. |Instead, they are being offered for the
truth of the matter asserted in the docunent: that a radio or
tel evision station broadcast the report therein indicated. Nothing in
the declaration of Lori G rcle denonstrates that a hearsay exception
applies. Accordingly, the Court SUSTAINS the objections to the
br oadcast nedi a reports.

" The headlines provide a flavor of the variety of articles
present ed by Defendants:

1. “Rockwel | seeking nucl ear contracts”, Los Angeles Daily News,
June 5, 1989 - front-page article stating, anong other things,
that community representatives were concerned about the | ack of
communi cati on about the extent of contam nation, (Lori Decl. Ex.
D at 199);

2. “Wor kers were overexposed at Rockwel|l”, Los Angeles Daily News,
June 16, 1989 - front-page article about radi oactive exposure of
workers in 1960's and stating that 1989 DOE report concl uded t hat
there was no imedi ate harmto public health, (id. at 251-52);

3. “Rockwel | site being reassessed: EPA to determ ne Superfund
priority”, Los Angeles Daily News, June 29, 1989 - front-page
article stating that DOCE report hei ghtened concerns about toxic
and radi oactive contam nation, (id. at 298-99);

4. “EPA Reports No I mm nent Hazards at Rockwell Lab”, Los Angel es
Ti mes, August 2, 1989 - article on page 8 in section Il of San
Fernando Valley Edition, (id. at 350-51);

5. “EPA doubts Rockwell data: Calls Santa Susana |ab nonitoring
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

i nadequate to assure safety,” Los Angeles Daily News, August 31,
1989 - front-page article, (id. at 400-02);

“Rockwel | sues, clainms DOE, EPA in conflict”, Los Angeles Daily
News, Septenber 22, 1989 - front-page article about Col orado
facility that mentions DOE Report, (id. at 450.);

“Hearing Today on Rockwel |l C eanup”, Los Angeles Tines, Cctober
16, 1989 - article on page 4 in section Il of San Fernando Vall ey
Edition, (id. at 500);

“Activists rally in Sim Hills: Seek prom se to end nucl ear work
at site”, Los Angeles Daily News, Cctober 27, 1989 - page 2
article about NRC Iicense that nmentions DOE report, (id. at 551-
52);

“No Risks Found at Rockwel| Lab but Mre Tests Sought: Radiation
Testing: An EPA report on checks made in July at the Santa Susana
site discloses that only six sanples were taken at the 290-acre
site”, Los Angeles Tines, Novenber 29, 1989 - article on page 3
in section Il of San Fernando Valley Edition, (id. at 600);

““Hot Lab’ WI I Shut Down Next Year, Rockwell Says: Rocketdyne:
The last active nuclear facility in the Santa Susana Fiel d
Laboratory will close after a final experinent, officials say”,
Los Angel es Tinmes, Decenber 19, 1989 - article on page 3 in
section Il of San Fernando Valley Edition, (id. at 649-50);

“‘*Hot |ab’ opponents file cases with NRC', Sim Valley
Enterprise, February 21, 1990, (id. at 699-700);

“Field Lab draws new protests”, Sim Valley Enterprise, July 4,
1990, (id. at 750);

“Visitors Enjoy Rocketdyne’s Red G are”, Los Angel es Tines,
January 20, 1991 - article on page 20, (id. at 800);

“Lawmakers seek access to Rockwell health files”, Los Angel es
Daily News, February 9, 1991 - front-page article about exposure
of workers that al so nentions concerns about nei ghbors’ health
and safety, (id. at 852);

“EPA details problens at Field Lab”, The Enterprise, March 20,
1991, (id. at 899-900);

“Radi oactive Pollution Discovered in Test Well: Rockwell: Tritium
seeped into ground water near the Sim H lls lab, but at safe

| evel s, conpany officials say”, Los Angel es Tines, August 31,
1991 - article on page 11 in section Il, (id. at 950);

“20 Firnms Assailed for Ozone Depletion”, Los Angel es Tines, June
29, 1992 - article on page 3 in section I, (id. at 1001);
“Rockwel | to pay $650,000 in fines”, Los Angeles Daily News,
Decenber 3, 1992, page 3 article, (id. at 1050);

“Rockwel | Lab Waste C eanup Di scussed”, Los Angeles Tines, July
20, 1993 - article on page 4 in section Il, (id. at 1100);

“Di spute Surfaces on Rocketdyne Deaths Study: Health: Watchdog
panel questions research as investigators say they will soon know
how many died fromradi ation”, Los Angeles Tinmes, July 11, 1995 -
no starting page indicated, (id. at 1150); and
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these articles address the potential health inpact of the Rocketdyne
facilities’ operations, many of them address different aspects of the
Rockwel | facilities’ operations. Additionally, nbst of the articles
addressing the health inpact of the operations focus on the inpact on
Rocket dyne wor kers.

Plaintiffs point out that the articles were published in sixteen
di fferent newspapers: Los Angeles Tinmes, Los Angel es Daily News,
Heral d Exam ner, the seven Valley Papers, the three Ventura Papers,
the Enterprise Sun & News, the Sacramento Bee, and the Orange County
Register. (Daniels Decl. § 7.) Wth the exception of the Sacranento
Bee, these papers target particular communities within the counties of
Ventura, Orange, and Los Angel es.

The circul ation of those newspapers varied. Between 1990 and
1994, the circulation of the Los Angeles Tinmes fluctuated. However,
it was approximately a mllion for the weekday editions and around a
mllion and a half for the Sunday edition. (Bellows Decl. at 4.) The
Los Angeles Daily News circul ati on never exceeded 230, 000 between 1990
and 1994. (Id.) The Daily News circulates primarily within the San
Fernando and Sim Valleys. (GCrcle Decl. § 4.) Wth two exceptions,
it appears that the Valley Papers and the Ventura Papers did not
exceed an average circulation of 25,000. (Bellows Decl. at 6-9.) The
two exceptions are the San Fernando Vall ey News and the Ventura County
Free Press with circul ati ons of about 40,000 and 50, 000 respectively.

(Id. at 5.) Neither side presents any evidence concerning the

21. *“Radioactive steel shipped to wong processing plant”, Sim
Val l ey Star, Novenber 8, 1995, (id. at 1204).
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circulation of the Sacranento Bee or the Orange County Register in Los
Angel es or Ventura County.

3. Def endants’ Public Qutreach.

Si nce 1989, Rocketdyne has sponsored dozens of public neetings
with interested citizens, community groups, |egislative
representatives, regulators, and news reporters in an effort to
respond to the concerns about the health and safety inpacts of the
Rocketdyne facilities.'® (Facts § 40.) Rocketdyne and the EPA al so
maintain a mailing list of persons interested in issues of potential
contam nation from Rocketdyne facilities. These persons are provided
with periodic reports concerning environnmental issues at the
facilities. (Facts T 42.)

Addi tionally, Rocketdyne has provided bus tours of SSFL. (Facts
1 41.) The tour transcript describes seven areas of contam nation at
SSFL. (Grcle Decl. § 7a.) However, the Court finds that there is a
genui ne issue of fact as to whether a person woul d reasonably suspect
that the identified contam nation would have inpacted either SSFL’s
nei ghbors or workers after taking the bus tour. (See Circle Decl. Ex.
F (tour transcript).)

Beginning in early 1990, Rocketdyne al so established docunent
repositories in public libraries in Sim Valley, California State
University Northridge, and West Hills. Rocketdyne has sent copies of
every significant environnental report concerning SSFL’s operations to
each library on a regular basis since the repositories were

established. (Facts § 39.)

8 Defendants assert that “[t]hese neetings have been reported
in the news nedia.” (Facts T 40.) However, they fail to identify the
evi dence supporting this statenent.
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4. Litigation Alleging Contam nation.

Def endants al so identify seven cases that have been fil ed agai nst
t hem since 1981 all eging that the Rocketdyne facilities have
cont am nat ed the nei ghboring communities. These cases have been filed
in the Central District of California, the Ventura County Superior
Court, and the Los Angel es County Superior Court. One of these cases,
Varley v. Rockwell, was filed in 1989 by Plaintiff Varley. Varley
al | eged that Rocketdyne’s enissions of funmes and gases of toxic
conmpounds caused Plaintiff’s |ynph cancer. (Facts § 43b.)

V. Analysis
A The Statute of Limtations and the Di scovery Rul e.

““Statute of limtations’ is the collective termcomonly applied
to a great nunber of acts, or parts of acts, that prescribe the
peri ods beyond which a plaintiff nmay not bring a cause of action.”
Norgart v. Upjohn Co., 21 Cal. 4th 383, 395, 87 Cal. Rptr. 2d 453
(1999). Under the statute of limtations, a plaintiff must bring a
cause of action within the applicable Iimtations period after accrual
of the cause of action. I1d. at 397. dCains brought after the
expiration of the limtations period are generally barred.

A cl ai maccrues upon the occurrence of the |ast el enment necessary
to conplete the claim 1d. The claimaccrues under this traditional
rule “even if the plaintiff is unaware of [the] cause of action.”
Mangi ni v. Aerojet-General Corp., 230 Cal. App. 3d 1125, 1149-50, 281
Cal . Rptr. 827 (1991).

An exception to the traditional rule of accrual is the discovery
rule. Norgart, 21 Cal. 4th at 397. The discovery rul e postpones
accrual of a claimuntil “plaintiff discovers, or has reason to

di scover, the cause of action.” 1d. A plaintiff discovers the claim
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when he or she at |east suspects an injury that was caused by
wrongdoing. Id.; Jolly v. Eli Lilly & Co., 44 Cal. 3d 1103, 1109-11
245 Cal. Rptr. 658 (1988). 1In this context, “wongdoing” does not
have any technical definition but is nmerely used in accordance with
its “lay understanding.” Jolly, 44 Cal. 3d at 1110, n.7.

A plaintiff is “held to her actual know edge as well as know edge
that coul d reasonably be di scovered through investigation of sources
open to her.” 1d. at 1109. A person has reason to suspect an injury
and w ongdoi ng where he or she has “notice or information of
ci rcunstances to put a reasonable person on inquiry.” 1d. at 1110-11
(internal quotations omtted; enphasis in original). “Aplaintiff
need not be aware of the specific ‘facts’ necessary to establish the
claim” 1d. at 1111. *“So long as a suspicion exists, it is clear
that the plaintiff nust go find the facts; she cannot wait for the

facts to find her.” 1d.?°

¥ Plaintiffs argue that the CERCLA di scovery rule preenpts
California s discovery rule under 42 U.S.C. § 9658(a). Under that
section, State law is preenpted only if the accrual date under state
| aw woul d be earlier than the accrual date under federal law. 1d. |If
the CERCLA |imtations period were to apply, a clai mwuld have
accrued when a plaintiff “reasonably shoul d have known” about the
injury and its cause. See 42 U S.C. 8 9658(b)(4)(A). Plaintiffs
assert that “reasonably should have known” is a different standard
t han “reasonably shoul d have suspected.” The standard, however, is
generally not different.

CERCLA' s statute of |[imtations sought to “create[] a federally
mandat ed di scovery rule.” Angeles Chem cal Co. v. Spencer & Jones, 44
Cal. App. 4th 112, 123, 51 Cal. Rptr. 2d 594 (1996) (quoting Bolin v.
Cessna Aircraft Co., 759 F. Supp. 692, 704 (D. Kan. 1991). The
pur pose of the discovery rule is to aneliorate the harshness of the
traditional accrual rule for those individuals who are in ignorance of
aclaim 3 Wtkin Cal. Proc. Actions 8§ 462 (4th ed. 1996). However,
the discovery rule is not a doctrine that permts a prospective
plaintiff to sit on his or her rights. Therefore, suspicion is the
standard under the discovery rule. A person reasonably knows about an
injury and its cause when he or she at |east reasonably suspects an
injury and its cause. To hold otherw se woul d equate know edge with
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1. Applicable Limtations Periods.

Def endants assert that three different limtations periods apply
in this case:

1) One year for the nmedical nonitoring, personal injury, and

wrongful death clains;

2) Three years for the all the property damage cl ai s,

i ncludi ng the CERCLA cl ainms; and

3) Four years for the unfair business practices claim
Plaintiffs do not dispute that these are the applicable limtations
periods. Accordingly, the Court adopts these limtations periods.

2. Bur den of Proof.

The parties, however, disagree as to the burden of proof on the
statute of limtations issue. Defendants contend that Plaintiffs have
t he burden of showi ng accrual under the discovery rule. Plaintiffs
contend that Defendants have the burden of show ng that accrual,
whet her by the traditional rule or otherw se, occurred outside the
[imtations period because the statute of limtations is an
affirmati ve defense.

Ceneral ly, Defendants have the burden of proof on affirmative
defenses. Thus, “[a] defendant raising the statute of limtations as
an affirmati ve defense has the burden of proving the action is tine

barred.” California Sansome Co. v. U 'S. Gypsum 55 F.3d 1402, 1406

the acquisition, or possible acquisition, of sufficient evidence to
succeed on the claim Generally, that acquisition would not happen
prior to the filing of the claim Cf. Jolly, 44 Cal. 3d at 1111
(noting that the acquisition of specific “facts” necessary to
establish a claimis a process contenplated by pre-trial discovery).

Accordingly, the Court finds that CERCLA di scovery rule does not
preenpt the California discovery rule because the accrual date woul d
be the sanme under either rule. See 42 U S.C 8§ 9658(a).
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(9th Cir. 1995). The defendant has the burden of proving that the
al | eged wongdoi ng and the harm occurred outside the Iimtations
period. Id.

The di scovery rule, however, is an exception to the running of
the traditional statute of limtations. |Id. at 1406-07. Accordingly,
once a defendant shows that the action is barred under the traditional
rule, a plaintiff has the burden of show ng that “he was not negligent
in failing to make the di scovery sooner and that he had no actual or
presunptive know edge of facts sufficient to put himon inquiry.”
Galen v. Mobil O Corp., 922 F. Supp. 318, 322 (C.D. Cal. 1996)
(quoting Hobart v. Hobart Estate Co., 26 Cal. 2d 412, 437 (1945)); see
al so McKel vey v. Boeing North American, Inc., 74 Cal. App. 4th 151,
160, n.11, 86 Cal. Rptr. 2d 645 (1999); April Enterprises, Inc. v.
KTTV, 147 Cal. App. 805, 833, 195 Cal. Rptr. 421 (1983); Sanuels v.
Mx, 22 Cal. 4th 1, 10, 91 Cal. Rptr. 2d 273 (1999). Accordingly,
under California law, a plaintiff has the burden of show ng that the
di scovery rule applies to a claim

Plaintiffs’ contention to the contrary is without nmerit. Mst of
the authorities presented by Plaintiffs do not address California’'s
statute of limtations. The one California case cited by Plaintiffs,
Sanuel s, acknow edges that the burden of proof on the discovery rule
falls on the plaintiff. See Sanmuels, 22 Cal. 4th at 10. Al though the
Sanmuel s Court did place on the defendant the burden of show ng that
plaintiff discovered a | egal mal practice clai moutside of the
[imtations period, it did so because of the unique limtations
statute applicable to |l egal malpractice clains. 1d. at 10. The
applicable statute of limtations in Sanuels, Cal. Cv. Proc. Code §

340. 6, provides that an action for |egal mal practice should be
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commenced “wWithin one year after the plaintiff discovers, or [should
have di scovered], the facts constituting the wongful act . . ., or
four years fromthe date of the wongful act . . ., whichever occurs
first.” Cal Cv. Proc. Code 8 340.6(a). Thus, “unlike the discovery
rule, which runs in favor of the plaintiff by enlarging his or her
time without a set limt, the alternate limtation of section 340.6(a)
runs in favor of the defendant by cutting off the plaintiff’'s tine
definitively.” Samuels, 22 Cal. 4th at 10. Accordingly, the burden
of proof announced by Sanuels applies only to 8 340.6 and not to the
di scovery rule in general.?

Finally, Plaintiffs also argue that for the federal clains,
federal |aw determ nes the issue of accrual. Even assum ng that
Plaintiffs are right,? the Court finds that the burden of proof would
be no different. See Cook v. Avien, Inc., 573 F.2d 685, 695 (1st Cr
1978) (holding that plaintiff has burden of proof on fraudul ent
conceal ment and discovery rule in securities case), and cases cited
t her ei n.

B. Personal Injury and Wongful Death C ains.

1. Application of the Traditional Rule.

Def endants have the burden of proving that Plaintiffs’ clains are
time barred under the traditional rule. See California Sansonme, 55

F.3d at 1406. Thus, to succeed on this notion, they nust initially

20 Plaintiffs’ reliance on Washington v. Baenziger, 673 F. Supp.
1478 (N.D. Cal. 1987), is also msplaced. Washington nerely
reiterates a defendant’s burden on a sumary judgnent notion: to show
no genuine issue of material fact. See id. at 1485.

21 But see Cook v. Rockwell International Corp., 755 F. Supp.
1468, 1482 (D. Colo. 1991) (noting that Price Anderson nmandates
application of state substantive rights, which include the statute of
limtations).
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show that no reasonable trier of fact could find other than for
Def endants under the traditional rule of accrual.

Based on the nature of the tort alleged by Plaintiffs, the Court
finds that accrual of each of the personal injury clains occurred on
the date that each Plaintiff was diagnosed with the allegedly
resulting illness. See id. The Court also finds that the date of
accrual on each wongful death claimwas the date of death. See
Norgart, 21 Cal. 4th at 404.

The evi dence presented by the parties supports Defendants’
contention that all of the personal injury Plaintiffs agai nst whom
they seek relief were diagnosed outside of the Iimtations period
except for: L. O Connor, Reed, and Wl fsen. Defendants fail to
provi de a di agnoses date for any of these three Plaintiffs.
Additionally, it appears that Wl fsen was di agnosed with her ill ness
within the limtations period. (See Wlfsen Decl. T 5.) Accordingly,
Def endants’ notion as to the personal injury clains of L. O Connor,
Reed, and Wl fsen is DEN ED

Plaintiffs also assert that Hecker and Hell erstein were diagnosed
within the limtations period. However, Hecker asserted in the FoAC
t hat she underwent a hysterectony because of an abnormal deterioration
of her uterus in 1983. (FoAC T 38.) Nowhere in her declaration does
she state that she now believes that the injury to her uterus was not
caused by Defendants’ actions. Thus, Defendants satisfy their burden
as to Hecker’s claim

Hel lerstein’s claimis different. First, Hellerstein alleges
only that she is suffering from G oves’ disease. (FoAC § 39.)

Second, she was diagnosed with the disease, at the earliest, on

Cctober 24, 1996. (Noel Decl. 1 4; Hellerstein Decl. § 5.) Because
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she joined the case on June 27, 1997, she asserted the claimw thin
the limtations period. Defendants counter that she was di agnosed
with “hypothyroidisnf in February 1995. (See Tittman Decl. Ex. B.)??
Def endants’ evi dence, however, does not show that there is no genuine
issue of material fact. To find that the accrual period commenced in
1995, a trier of fact would need to conclude that the hypothyroidism
was caused by Defendants’ contam nation. Defendants present no

evi dence linking that disease to its contam nation and Hellerstein is
not seeking relief for that injury. Thus, the Court finds that

Def endants failed to show that Hellerstein’s claimaccrued outside the
[imtations period. Defendants’ notion as to Hellerstein’s claimis
DENI ED

The evi dence presented by the parties support Defendants’
contention that all of the wongful death clainms on which they seek
relief are based on deaths that occurred outside of the Iimtations
period. Accordingly, Defendants satisfy their burden of show ng that
the traditional limtations rule bars all of the wongful death clains
and nost of the personal injury clains at issue.

2. Application of the D scovery Rule.

On those clai ns which Defendants have shown are barred under the
traditional rule of accrual, the burden shifts to Plaintiffs to show
that their clains are tinely under the discovery rule. To
successfully rely on the discovery rule, a plaintiff must prove “(a)

| ack of know edge; (b) lack of a means of obtaining know edge (in the

22 Plaintiffs’ objection to this exhibit, a chart sunmari zi ng
information on all personal injury plaintiffs, is OVERRULED.
Plaintiffs do not contest the accuracy of the infornmation about
Hel lerstein’s claim Accordingly, the Court finds that the chart is
adm ssi bl e under FRE 1006.
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exerci se of reasonable diligence the facts could not have been
di scovered at an earlier date); [and] (c) how and when he did actually
di scover the [clain].” MKelvey, 74 Cal. App. 4th at 160, n.11
(quoting 3 Wtkin Cal. Procedure Actions 8 602 (4th ed. 1996)).

Def endants argue that, because of intense nedia scrutiny of their
operations, Plaintiffs had constructive notice of their clains at a
time such that the discovery rule cannot save their clains.

Addi tionally, Defendants point to a |ack of evidence to support
Plaintiffs clainms of |ack of knowl edge, their delayed di scovery, and
a lack of a neans of know edge. (Defs.’” Mdt. at 40-43.) Accordingly,
Plaintiffs have the burden of showing that there are sufficient facts
to establish the essential elenents of the discovery rule. See
Cel otex, 477 U. S. at 322-23.

a. Lack of know edge.

To invoke the discovery rule, a plaintiff nust prove that he or
she was not actually aware of his or her injury and its cause at a
time such that the statute of limtations would bar the claim See
Jolly, 44 Cal. 3d at 110. A person is aware of the injury and its
cause where that person knows or suspects both the injury and its
cause. |d. at 1109-11; Norgart, 21 Cal. 4th at 397. Plaintiffs knew
of their respective injuries on the date of diagnosis or death, as
applicable. The issue here is whether they knew or suspected the
cause of the injury or death.

Wth the exception of Plaintiffs Davis and Bl eecker, each
Plaintiff filed a declaration stating that he or she did not actually
know t hat Defendants’ contam nation was the cause of his or her injury

until sonme date within the limtations period. Plaintiff Bleecker
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died on January 1998.2° (J. Bleecker Decl. § 5.) His spouse, as the
representative of his estate, filed a declaration in opposition to
Def endants’ notion. However, the declaration does not provide any
evi dence as to whet her Bl eecker, the decedent, |acked know edge of his
cl ai mor of when Bl eecker actually discovered his claim
Wth the exception of Varley, Plaintiffs declarations also
reasonably support the inference that they did not actually suspect
t hat Defendants’ contam nation was the cause of their injury.
Plaintiff Varley s declaration, on the other hand, shows that he
actual ly suspected that the contam nation was the cause of his
| ymphoma. Varl ey states,
Fol Il owi ng ny di agnosis, | remenbered runors | had heard over the
years that Defendants’ [sic] had been using hazardous substances
in their operations at the [SSFL]. In May 1989, | also read an
article about the Departnent of Energy report about the SSFL.
However, the Survey only raised questions because it said that
the nonitoring systemat SSFL was i nadequate to determ ne nature
and extent of contamination. . . . | had no information or
evi dence linking the Defendants’ activities to ny |ynphona.
(Varley Decl. § 5.) Moreover, in 1989, Varley filed a conplaint
agai nst Defendants all eging that Defendants’ contam nation caused his
| ymphoma. He withdrew that conplaint “because [he] did not believe

[ he] had enough evidence to pursue a claimat that tine.” (Id. at T

12.) Only upon joining this lawsuit, did Varley believe that he “had

2 |t appears that no effort was nade on part of Plaintiffs’
counsel to either anmend or supplenent the conplaint to assert a
wrongful death claim Moreover, the estate representative does not
declare that the death resulted from Defendants’ conduct. The Court,
therefore, assunes that Bl eecker’s estate does not believe that
Def endants’ contam nati on caused his death

Addi tionally, Defendants do not contend that Bl eecker’s personal
injury claimwas extinguished by his death. Accordingly, the Court
assunes that Bl eecker’s estate could continue to pursue his persona
injury claim
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sufficient factual information to proceed with a suit.” (1d. at
13.)

Accrual of an action, however, does not depend on when a
plaintiff has the evidence to proceed on a claim |Indeed, that theory
was expressly rejected by Jolly:

A plaintiff need not be aware of the specific ‘facts’ necessary

to establish the claim that is a process contenpl ated by

pretrial discovery. Once the plaintiff has a suspicion of

wr ongdoi ng, and therefore an incentive to sue, she nust decide

whether to file suit or sit on her rights.

Jolly, 44 Cal. 3d at 1111 (enphasis added). 1In Varley's case, the
evi dence shows that he suspected that his | ynphoma was caused by
Def endants’ contami nation as early as 1989. Thus, the limtations
period on his claimran out sone tine in 1990. %

The Court therefore GRANTS Defendants’ notion as to the personal

injury clains asserted by Plaintiffs Bl eecker, Davis, and Varl ey.

b. How and when the clai mwas di scovered.
Plaintiffs nust al so present evidence of when and how t hey
di scovered their clains. MKelvey, 74 Cal. App. 4th at 160, n.11
Again, the issue in this case involves when and how Plaintiffs
di scovered that Defendants’ contam nation caused their respective
i1l nesses.
Each of the remaining Plaintiffs filed a declaration expl ai ni ng

the manner in which they discovered that Defendants’ contam nation

24 The Court notes that Plaintiffs also argue that the statute
of limtations is tolled by the fraudul ent conceal ment doctrine. (See
Pls.” Opp. at 28-31; FOAC Y 190.) The Court finds, however, that
Plaintiffs’ evidence is wholly deficient to establish fraudul ent
conceal ment .
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m ght be the cause of their injury. Except for the representative for
the estate of Trench, no Plaintiff declares that he or she first

| earned of Defendants’ conduct through the release of the UCLA study
in Septenber 1997. Thus, each and every Plaintiff except one
contradicts the statenents made in the FoAC.

The FoOAC states: “[Plaintiffs] did not discover the actual cause
of the injuries upon which they premse their clainms in this action
until on or about Septenber 11, 1997, the date of the public rel ease
of the UCLA Study . . . .” (FoAC § 189.) The contradictory
decl arations, if accepted, would create a genuine issue of fact as to
when each Plaintiff |earned of the cause of his or her injury. The
i ssue is whether the Court nust disregard the Plaintiffs’
contradictory declarations.

“[A] statenent in a conplaint may serve as a judicial adm ssion.”
Sicor Ltd. v. Cetus Corp., 51 F.3d 848 (9th Cr. 1995). Judicia
adm ssions “have the effect of wwthdrawing a fact fromissue and
di spensing wholly with the need for proof of the fact.” Anerican
Title Ins. Co. v. Lacelaw Corp., 861 F.2d 224, 226 (9th Cr. 1988).
“Where, however, the party nmaking an ostensible judicial adm ssion
explains the error in a subsequent pleading or by anmendnment, the trial
court nmust accord the explanation due weight.” Sicor, 51 F.3d at 859-
60. However, where a plaintiff fails to provide a credible

explanation for its “error,” the Court can disregard the contradictory
evi dence. See Val diviezo v. Phel ps Dodge Hidalgo Snelter, Inc., 995

F. Supp. 1060, 1065-66 (D. Ariz. 1997).%

2 | n addressing this issue, Defendants cite to an unpublished
Ninth Crcuit authority. (See Defs.” Reply at 7.) The Court, of
course, gives no weight to that case. See 9th CGr. R 36-3.
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Here, Plaintiffs attenpt to explain their “error” by asserting
t hat
there is sinply nothing inconsistent with the allegation in the
[ FOAC] that such Plaintiffs ‘did not discover the actual cause of
the injuries upon which they prem se their clains in this action
until on or about Septenber 11, 1997° and the assertion that
Plaintiffs did not discover their clainms until shortly before
filing their conplaint. . . . [A] group of plaintiffs filed suit
bef ore knowi ng the actual cause of their injuries. . . . However,
there is nothing wong with the fact that this group of
Plaintiffs did so, nor does it render the allegations in the
[ FOAC] regarding the date of discovery ‘a sham’
(Pl's.” Opp. at 46-47 (enphasis in original).) The Court finds
Plaintiffs’ explanation ludicrous. First, as Plaintiffs allege, the
UCLA Study “concluded that workers at the [ SSFL] have an increased
risk of cancer as a result of their exposure to radiation at the
facility.” (FoAC Y 181 (enphasis added).) Thus, the UCLA Study did
not actually address any |ink between off-site contam nation and
ill ness and di sease in the nei ghborhood. Second, the FOAC was filed
in response to a Court order directing that Plaintiffs plead their
di scovery of Defendants’ tortious conduct. (March 9, 1998 Order at
34.) Thus, at best, it appears that Plaintiffs nmerely ignored the
Court’s directive to specifically plead discovery of Defendants’
tortious conduct or, at worst, expediently pled an apparently valid
basis without confirmng the factual validity of the allegation.
Third and finally, Plaintiffs explanation that their discovery of the
“actual” cause differs fromdiscovery of their clains is in direct
conflict with the standard that has been enunciated tine and tinme
again by the California Suprene Court. See, e.g, Norgart, 21 Cal. 4th
at 397 (stating that discovery of claimis based on know edge or

suspicion of injury and cause). Plaintiffs will be bound to their

judi cial adm ssion.
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Al the Plaintiffs are deened to declare that they discovered
their clains on Septenber 11, 1997. However, such an expl anation
fails to show how and when a claimfiled prior to that date was
di scovered. Thus, those Plaintiffs who filed their claimbefore
Sept enber 1997 have failed to neet their burden of providing evidence
of when and how t hey di scovered their clainms. Accordingly, the Court
GRANTS Defendants’ notion as to the following Plaintiffs, who filed
their clains before Septenber 1997: F. Arnold, L. Arnold, Anzilotti,
Bl austein, Bolster, Bryant, Cady, Cass, Chappell, Crilley, Felkins, R
Grandinetti, G oss, Hecker, Hemm ng, King, Kirby, Lee, Pasqui ni
Peyton, Pitts, Rubin, Rueger, Sablow, Spero, D. Stone, J. Stone,
Strausburg, J. Teicher, M Teicher, Trenonti, Jr., Wl lman, and the
estate of Barina.?"

As to the Plaintiffs who filed the claimafter the UCLA study was
publ i shed, the Court finds that they have presented sufficient
evi dence of when and how t hey discovered their claim \Wether the
Court relies on the allegation in the FOAC or the decl arations
submtted by these Plaintiffs, the evidence supports a conclusion that
t he discovery of their clainms occurred within the one-year limtations
peri od.

C. Lack of means of obtaining know edge.

Plaintiffs nust al so present evidence that they |acked the neans

of obtaining know edge. MKelvey, 74 Cal. App. 4th at 601, n.11

This elenent is closely tied to the fact that a “plaintiff is held to

26 The Court notes that all of these Plaintiffs, with the
exception of Plaintiffs Bryant, Cass, G oss, Henm ng, and Kirby, would
in any event have been inputed with know edge of their respective
clainms outside the limtations period.
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know edge that could reasonably be di scovered through
i nvestigation of sources open to her.” Jolly, 44 Cal. 3d at 1109.

Def endants assert that nore than a year before the filing of this
case, a plethora of media coverage, public and regul atory neeti ngs,
and case filings had addressed the Rocketdyne facilities’  pollution.
Additionally, nore than year before the filing of this case,

Def endant s conducted an outreach effort to the nei ghboring comunities
t hat di scl osed the Rocketdyne facilities’ possible pollution problens.
Thus, all the Plaintiffs should be inputed with know edge of that
contam nation and the alleged causal link to their injuries at a tine
that would bar their present cl ains.

Plaintiffs counter that publicity, previous cases, official
neeti ngs, and Defendants’ own outreach effort are not enough.
According to Plaintiffs, the evidence nust also show that Plaintiffs
actually saw the publicity, knew of the previous cases, attended the
speci al neetings, or received Defendants’ publicity. The Court agrees
that publicity is not enough; however, Plaintiff’s theory goes too
far.

As a threshold matter, the Court believes that the parties have
col |l apsed a two-part inquiry into one part. The first step requires
i dentifying the know edge that can be inputed to Plaintiffs. The
second step requires determ ning whether a reasonable person with that
i mput ed knowl edge woul d suspect that Defendants’ contam nation was the
cause of his or her injury. Cf. Mangini v. Aerojet-Ceneral Corp., 230
Cal . App. 3d 1125, 1152-53, 281 Cal. Rptr. 827 (1991) (determining
what information plaintiff knew and then eval uati ng whet her that

know edge shoul d have nmade plaintiff suspicious).
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Def endants’ position inplicitly concedes that the mere fact of
injury would be insufficient for a finding that a reasonabl e person
woul d suspect that Defendants’ contam nation was the cause of that
injury. Indeed, “[t]here are many suspected causes of cancer, many of
whi ch are natural or non-negligent and would not give rise to a | egal
cause of action.” Maughan v. SW Servicing, Inc., 758 F.2d 1381, 1385
(10th Gr. 1985). “Thus, a potential plaintiff, on |learning that he
has cancer, |acks the usual incentive to investigate the possibility
that the known injury may give rise to a legal claim” Id.

Simlarly, the nmere fact of injury and know edge of the existence of
Rocketdyne facilities and that the facilities handl ed nucl ear and
toxic materials would be insufficient for the Court to conclude, at
this stage, that a reasonabl e person woul d suspect that Defendants’
contam nation was the cause of their injury. Thus, unless the Court
i mput es knowl edge of at |east sonme of the naterial presented by
Def endants, Defendants cannot succeed on their notion.

1) Actual know edge of information.

Alnost all remaining Plaintiffs indicate that they were unaware
of any of the information identified by Defendants. None of the
Plaintiffs admit to knowi ng of the repositories, attending any neeting
where Rocketdyne’s pollution was di scussed, or |earning about other
| awsuits outside of the Iimtations periods. However, Plaintiffs
Creinin and Highfield state that they were aware of the 1991 study
publ i shed by the Departnment of Health Services nore than a year before

filing their clainms.?” (See Creinin Decl. § 14; Highfield Decl. T 13)

27 Plaintiffs King, Lee, and M Teicher also were aware of the
DHS study. (King Decl. § 13; Lee Decl. T 13; M Teicher Decl. | 12.)
Additionally, Plaintiffs Lee and Peyton state that they “may have seen
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2) Standard for inputing know edge of information.

As Defendants point out, various cases have inputed know edge
frompublicity. See, e.g., MKelvey, 74 Cal. App. 4th at 161; United
Kl ans of America v. MGovern, 621 F.2d 152, 154 (5th Cr. 1980); Stutz
Mot or Car of Anmerica, Inc. v. Reebok International, Ltd., 909 F. Supp.
1353, 1360-62 (C.D. Cal. 1995). At the sane tinme, as Plaintiffs point
out, other cases have refused to i npute knowl edge based on
publicity.?® See Bibeau v. Pacific Northwest Research Foundation
Corp., 188 F.3d 1105, 1110 (9th G r. 1999).

Where publicity and information concerning an issue is generally
avai l abl e, the Court may inpute know edge of that information to a
plaintiff. The nere fact of publicity, however, does not
conclusively show that a plaintiff nust be inmputed with know edge.
Where the existence of publicity is shown, however, a plaintiff nust
explain how in the exercise of reasonable diligence, he or she managed
not to | earn about that publicity. See MKelvey, 74 Cal. App. 4th at
161 (inputing know edge because plaintiffs “fail[ed] to explain how
t hey managed to ignore those ‘newspaper articles ”); Dayco Corp. V.
Goodyear Tire & Rubber Co., 523 F.2d 389, 394 (6th Cr. 1975)

(i mputing knowl edge where plaintiff failed to explain howit did not

know about publicity and hearings).

or heard sonme of” the media articles regarding hazardous material s
nore than a year before filing their clainms. (Lee Decl. § 10; Peyton
Decl. § 10.) Al these Plaintiffs filed their respective clains
before the UCLA study was rel eased.

2 Plaintiffs attenpt to distinguish nost of the cases cited by
Def endants by describing the courts’ inputation of know edge as dictum
because they all acknow edged that their respective plaintiffs had
actual notice. The Court refuses to accept such a facile explanation.
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Thus, Defendants’ position that the extent of publicity
establ i shes constructive know edge as a nmatter of |law is unavailing.
(See Defs.” Mdt. at 13; Defs.’” Reply at 2-5.) As support of its
position, Defendants rely substantially on MKel vey. MKelvey,
however, does not hold that nmere publicity can establish constructive
knowl edge. Instead, MKelvey relies on the existence of newspaper
articles and nedi a broadcasts and the plaintiffs inability to (1)
explain how they failed to see those articles or (2) state that they
did not read, hear, or see the articles and broadcasts at issue.

McKel vey, 74 Cal. App. 4th at 611. Thus, MKel vey does not require or
support the inputation of know edge fromthe nere exi stence of
publicity.

At the other extrene, Plaintiffs’ argunment that know edge cannot
be i mputed unless the evidence shows that a particular Plaintiff
actually saw the publicity is also unavailing. Indeed, if a plaintiff
actually saw or read an article, he or she would have actual know edge
of the article and the question of constructive know edge woul d be
noot. Thus, to inpute know edge of information, a trier of fact need
not find that the plaintiff actually was exposed to the information;
instead, the trier of fact only needs to find that a reasonabl e person
woul d have di scovered that information

The determ nation of whether a reasonabl e person woul d have
di scovered the informati on depends on various factors. The quality
and quantity of the information or publicity is one factor. See
Hopki ns v. Dow Corning Corp., 33 F.3d 1116, 1123 (9th G r. 1994)
(hol di ng that inmputing know edge was not appropriate where article and
ot her lawsuits “were neither numerous nor notorious enough”).

Additionally, the characteristics of the Plaintiff should al so be
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considered. See Stutz Mdttor Car, 909 F. Supp. at 1362 (inmputing
knowl edge of wi dely publicized shoe sal e canpai gn where defendants
were involved in footwear industry); 1In re Burbank Environnental
Litigation, 42 F. Supp. 2d 976, 982 (C.D. Cal 1998) (inputing

know edge of w despread news reports of environnental contam nation
wher e nei ghbors were concerned about contam nation and its effects at
the tinme of the publicity and subscribed to the papers printing the
reports); Bibeau v. Pacific Northwest Research Foundation Corp., 188
F.3d 1105, 1110 (9th G r. 1999) (refusing to inpute know edge of

wi despread publicity because reasonable person in plaintiffs’ shoes
m ght not have known about publicity); In re Beef Industry Antitrust
Litigation, 600 F.2d 1148, 1170 (5th Cr 1979) (i nputing know edge of
publicity that was widely circulated in beef industry publications
where plaintiffs were involved in industry).

3) | mput ed knowl edge of information for failing to
expl ain unavai lability of information.

Most Plaintiffs explain that they did not attend any neetings at
whi ch t he Rocketdyne facilities were discussed, regularly read or
subscri be to papers which discussed the Rocketdyne facilities, or
participate in any of the various activities identified by Defendants.

However, there are sonme exceptions.

a) Subscription and readershi p of newspapers.
Plaintiff Brucato has subscribed to the Los Angeles Tines, the
Daily News, and the Sim Valley Enterprise for the |last ten years.
(Brucato Decl. 1 7.) Plaintiffs Creinin and Soi fer have subscribed to

the Los Angeles Tines and the Daily News for the |last ten years.

36




© 00 N oo o B~ w N P

NN RN NN N NN R R R R R R R R R R
0o N o o M WO N P O ©O 0O N o 0o ON -, O

(Creinin Decl. 9 7; Soifer Decl. § 6.) Plaintiff Rosen has subscribed
to the Los Angeles Tines for the last ten years. (Rosen Decl. | 7.)
Reed?® has al so subscribed to the Los Angeles Tines over the last ten
years, but only intermttently. (Reed Decl. § 7). Plaintiff Seth-
Hunt er has subscribed to the Daily News for the last ten years.*
(Seth-Hunter Decl. 1 7.)

Plaintiffs argue that even those Plaintiffs who admttedly had
access to these newspapers cannot be inputed with know edge of the
publicity because the publicity was “not front page news |ike
Chernobyl or Three Mle Island; it was buried on page B-3.” (PIs.
Qpp. at 15.) Indeed, the quality and quantity of the publicity is
rel evant to the question of whether know edge of that publicity can be
i mput ed upon an individual. See Hopkins, 33 F.3d at 1123. This
publicity, however, is not |ike that in Hopkins where only one
rel evant article appeared in an obscure nedical journal. Id.
Neverthel ess, the Court’s review of the publicity shows a w de
disparity in the coverage anong the vari ous newspapers.

For instance, the Los Angel es Tinmes coverage can aptly be
characterized as buried on page B-3. The articles on SSFL
contam nation were neither on the front page of the paper nor even on
the front page of the Valley or Metro sections. As such, the Court
finds that there is a genuine issue as to whether a person exercising

reasonabl e diligence would have read and seen the articles in the Los

2 Representative for the estate of Reed.

3 L. Barina, the representative for the estate of E. Barina,
subscribed to the Daily News “many years ago.” (Barina Decl. § 7.)
The estate of Barina filed its claimbefore the publication of the
UCLA st udy.
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Angel es Tinmes. Cf. Conmar Corp. v. Mtsui & Co. (U S A), Inc., 858
F.2d 499, 503 (9th Cr. 1988) (mnimzing Wall Street Journal article
where defendant failed to identify page on which it ran).

However, the Daily News’ coverage of the Rocketdyne facilities
was on the front page and the reports were sufficiently nunmerous that
a reasonabl e person who regularly read or received the Daily News
coul d not have avoi ded knowi ng of the articles. Cf. Burbank
Environnental, 42 F. Supp. 2d at 981 (considering fact that plaintiffs
subscribed to papers that reported contam nation as factor in inmputing
knowl edge of articles). Even nore notorious and nunerous was the
coverage provided by the smaller Valley Papers and Ventura Papers.
| ndeed, those papers carried nunmerous front-page and top story
headl i nes concerning the pollution emanating fromthe Rocketdyne
facilities.

Plaintiffs also argue that Plaintiffs cannot be inputed with
know edge of the Rocketdyne articles because different people focus on
different parts of the paper. Initially, the Court notes that nost of
the Plaintiffs who adnmit to reading the paper do not present any
evi dence of the sections of the paper on which they focus. However,
such evidence nakes no difference. The issue is enconpassed in the
Court’s determ nation that the articles are nunerous and notori ous.
| ndeed, where a Court inputes know edge, it necessarily inplies that
the plaintiff did not actually read or see the article. A plaintiff
is inmputed with know edge because a reasonabl e, prudent subscriber of
t he paper woul d be unable to escape seeing articles that are nunerous
and notorious. In this case, the articles are front-page articles
printed consistently from May 1989 until at |east the end of 1991.

Thus, the Court finds that a reasonabl e person who subscribed to or
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regularly read the Daily News or the Valley Papers could not have

avoi ded seeing the articles on the Rocketdyne facilities. The readers
and subscribers of those papers will therefore be inputed with

know edge of those articles.

Addi tionally, because Plaintiffs have the burden of show ng how
they mssed the publicity, Plaintiffs nmust show that they did not
subscribe to or regularly read the Daily News or the Valley Papers. 3!
Plaintiff Orban and L. Hudson, the representative for the estate of B.
Hudson, fail to show that they did not subscribe to the Daily News.
(Hudson Decl. § 7; Oban Decl. § 7.) Therefore, these Plaintiffs are
deened to be subscribers of the Daily News.32 The follow ng
Plaintiffs fail to show that they did not regularly read the Daily
News or the Valley Papers: O ban, Wrnke, Wite, Trenonti,* and

Trevino.3® These Plaintiffs are deened to be readers of at |east the

3. The Court notes that the standard declaration submtted by
Plaintiffs expressly stated, “lI do not subscribe to or regularly read
. . . .7 (See, e.qg., Cerard Decl. T 8.) Sone of these decl arations,
however, |eft out certain newspapers. (Conpare Zakarian Decl. T 8 (16
papers listed) with Bolster Decl. T 7 (14 papers listed).) Simlarly,
sone only state “I do not subscribe to . . .” and | eave out the “or
regul arly read” | anguage. (See, e.g., Trevino Decl. 1 7.) In light
of these differences anong the declarations, the Court finds that a
Plaintiff fails to explain how he or she | acks know edge of a paper’s
articles if that Plaintiff fails to expressly state that he or she
does not subscribe to or regularly read a paper. See MKelvey, 74
Cal. App. 4th at 161 (deem ng plaintiffs’ failure to allege that they
did not read or see news articles as know edge of that publicity).

2. The following Plaintiffs who filed their clainms before the
UCLA study woul d al so be deenmed to be subscribers of the Daily News:
L. Arnold, Bolster, Crilley, R Gandinetti, Hecker, Lee, Pasquini,
Peyton, Pitts, Rubin, Sablow, D. Stone, and J. Stone.

3% Representative for the estate of Trenonti.

3 Trevino is the representative for the estate of Trevino. She
presents evidence that she did not Iive in the San Fernando Val |l ey
anytinme after Septenber 1989. (Sears Decl. Ex. 29 at 5088). As
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Daily News or one of the Valley Papers.® Trevino, however, is deened
to be a reader only until Septenber 1989.
b) Menber ship in comrunity groups.
Gerard® states that he is not a nenber of various comunity
groups, (Gerard Decl. 1Y 19 & 20), but he expressly |eaves out the
CBG ¥ Thus, the Court inputes himw th know edge of the CBG and its

activities. 38

c) Def endants’ outreach effort.
Al the remaining Plaintiffs stated that they never received any
of Defendants’ informational mailings. Thus, they will not be inputed

with know edge of Defendants’ outreach effort. 3

described |l ater, see infra note 45, a genuine issue of fact exists as
to whether she regularly read the papers after this date.

% The following Plaintiffs who filed their clainms before the
UCLA study would al so be deenmed to be readers of at |east one of those
papers: Spero, Strausburg, J. Teicher, M Teicher, Trenonti, Jr., and
Wl | man.

3¢ Representative for the estate of Hudlett.

3" Every other Plaintiff expressly states that they “never have
been a nenber, or attended any neetings of the [CBG.” (See, e.qg.
Fel kins Decl. { 18.)

% Plaintiff Felkins, who filed his claimbefore the rel ease of
t he UCLA study, states that she is not a nenber of various conmunity
groups, (Felkins Decl. Y 19 & 20), but expressly | eaves out the Santa
Susana Knol | s Honeowners’ Association. Every other Plaintiff
expressly nentions the Santa Susana Honeowners Association. (See,
e.g., Anzilotti Decl. § 17.) Thus, the Court woul d have i nputed
Fel kins with know edge of that honeowner association’s neetings.

3% Unlike these remaining Plaintiffs, Plaintiffs Peyton, D
Stone, and J. Stone omt fromtheir declarations the follow ng
sentences: (1) “lI never received any notice of Rocketdyne-sponsored
comunity informational neetings, and never have attended any such
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4) | mput ed knowl edge of information.

Def endants argue that even those Plaintiffs who explain their
| ack of actual means of obtaining information shoul d, neverthel ess, be
i mputed with knowl edge of that information. They assert that everyone
is inmputed with know edge of public records and that “Plaintiffs were
subj ected to a constant and unavoi dabl e barrage of highly visible
publicity.” (Defs.’” Mt. at 44.)

a) Public neetings and court filings.

Def endants’ argunent that everyone is inputed with know edge of
public records is unavailing. Defendants seek to draw support for
their proposition fromcases that address the fraudul ent conceal nment
doctrine. See, e.g. United Klans of Anmerica v. McGovern, 621 F.2d
152 (5th Cr. 1980); In re Beef Industry Antitrust Litigation, 600
F.2d 1148 (5th Cr. 1979); Dayco Corp. v. Goodyear Tire & Rubber Co.
523 F.2d 389 (6th Cr. 1975). “Wen the claimis one of [fraudul ent]
conceal ment,” as opposed to the discovery rule, “and the very facts
al | egedly conceal ed are available in public records, the argunment that
the plaintiffs should, as a matter of law, be held to constructive
know edge of their cause of action is nuch stronger.” Maughan, 758
F.2d at 1388. After all, it would be paradoxical to find that a
def endant fraudulently conceal ed information that was at the sane tine
publicly available. Additionally, the NNnth G rcuit has found that

the nere availability of information in public records does not result

meetings” and (2) “I amnot aware that | am on any Rocketdyne mailing
list to whom Rocketdyne regul arly sends information about cleanup
activities, and | have received no such information.” (Conpare Lee

Decl. 91 18 & 19.) Accordingly, had they not filed their clains
before the rel ease of the UCLA Study, they would have been i nputed
wi th know edge of the neetings and of the informational nailings.
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in inmputed know edge of that information. Bibeau v. Pacific Northwest
Research Foundation Inc., 188 F.3d 1105, 1111 (9th G r. 1999); Connmar
858 F.2d at 503-04. In light of the Ninth Grcuit cases and the
reasoni ng evidenced in Maughan, the Court refuses to inport the

i mput ed know edge standards of the fraudul ent conceal nent doctrine
into the discovery rule.

Mor eover, the Court finds that it would be unreasonable to inpute
knowl edge of the filing of a conplaint and the contents of that
conplaint nerely because the conplaint was filed. See Connar, 858
F.2d at 503-04 (refusing to inpute know edge of indictnment where there
was no evidence of news coverage). Assuming that such a rule would be
limted to civil filings in one’s county, a resident of Los Angel es
County would need to be inputed with the know edge of the content of
over 40,000 federal conplaints just in the |last four years, wthout
accounting for the civil filings in the state court system %

Def endants woul d al so have the Court inpute know edge of court

filings, governnental hearings, and community neetings throughout
Ventura and Los Angel es County. The Court wonders how, after scouring
the records of at |east three courthouses, attending the neetings and
heari ngs of at |east four elected bodies, various admnistrative
agenci es, and nunerous conmunity groups, and review ng over 42 |inear
feet of docunents at the public repositories created by Defendants, a
reasonably prudent person would have tinme for his work, famly, and

health. The Ninth Grcuit has stated:

40 The Court notes that this nunber may actually be slightly
smal | er because the Central District enconpasses nore than just Los
Angel es County. However, the Court does note that Defendants point to
state court cases filed outside of Los Angel es County.
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It would stretch the rule that individuals are presuned to know
their legal obligations to the breaking point to presune that
they are aware of every report, white paper, and floor statenent
delivered within the halls of the legislature. The legislative
report, like the 1987 Oregon | egislation, nmay have given
[plaintiff] actual notice, in which case he would be barred. But
[plaintiff] clainms that he was unaware of either, and therefore
his state of awareness is a contested question of fact that
cannot be resolved on sumary judgnent.
Bi beau, 188 F.3d at 1111. The Ninth Crcuit’s statenment applies
equally well here. It would stretch the rule of constructive notice
to a breaking point to presune that a reasonabl e person woul d be so
omi scient as to know all the information identified by Defendants.
Wthout nore the Court cannot inpute know edge of this type of
i nformati on.
Al t hough Defendants assert that many of these activities were
wi dely publicized, they do not point to any specific evidence of that
publicity. Accordingly, the Court finds that know edge of court
filings, governnental and non-governnental neetings, and of the

materials distributed therein cannot be inputed to Plaintiffs.*

b) Newspaper Articles.

The Court has found that the newspapers reports in the Valley
Papers and the Daily News concerning the contam nation fromthe
Rocketdyne facilities were nunerous and notorious enough so that
anyone that subscribed to or regularly read those papers woul d be

i mputed with knowl edge of those articles. WMany of the Plaintiffs,

4 Wth the exception, of course, of Gerard, who was deened to
have participated in CBG
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however, declare that they have not subscribed to or regularly read
the Daily News or the Valley Papers. That, however, does not preclude
the Court fromfinding that they should have known about the articles.
The test is whether a person using reasonable diligence could not have
di scovered the information. A person exercising reasonable diligence
woul d | earn of notorious news.

Plaintiffs argue that they should not be inputed with know edge
of the Rocketdyne facilities news because nost of the news was
reported in mnor newspapers. (See Pls.” Opp. at 15.) Most of the
Val | ey Papers have a circulation of |less than 25,000, with one having
a circulation of 40,000. 1In Southern California, these are relatively
smal | papers. |If these were the only papers which reported on the
Rocketdyne facilities, there mght be a question as to the notoriety
of the news itenms. However, the Rocketdyne facilities were also
covered in the Los Angel es Tinmes and substantially in the Daily News.
Bot h of these papers have a large circulation in the San Fernando
Val l ey. Mbreover, the coverage provided by the Daily News was
sufficient to establish that a reasonabl e person exercising diligence
woul d be unable to m ss coverage of the Rocketdyne facilities.

The events surrounding the May 1989 rel ease of the DOE report
show the effect that the Daily News coverage had on di ssem nation of
that story. The Daily News ran a front-page article alnost daily
about the Rocketdyne facilities and the DOE report during the last two
weeks of May 1989. The Daily News’ aggressive coverage of the issue
probably | ed the | ocal Valley and Ventura Papers as well as the Los
Angel es Times to al so provide substantial coverage of the issue. The
news coverage resulted in | ocal governnent officials and community

or gani zati ons addressing the issues raised by the news coverage.
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These conmunity responses, in turn, generated nore news coverage. In
such an environnment, a reasonably diligent person could not help but
heari ng about the issue, even if that person could not or did not read
t he actual newspapers. See Carey v. Kerr-MGCee Chemi cal Corp., 999 F
Supp. 1109, 1111-13, 1117 (N.D. IIl. 1998) (holding that a reasonabl e
person could not avoid | earning of defendant’s contam nati on where

| ocal nedia reports were so wi despread that public neetings,
governmental investigation, protests, petitions, and | awsuits

resul ted).

Def endants identify three tinme periods in which they assert that
t he news coverage of the Rocketdyne facilities was numerous and
notorious.* The first one is late May 1989, when the | ocal newspaper
medi a reported the release of the DOE report. The Court finds that
this news coverage was so substantial that a reasonable person could
not have avoi ded | earni ng about the DOCE report.

The second period is early February 1991, when the |ocal
newspapers covered the dissem nation of the DHS study. The Daily News
ran two front-page articles, the Los Angeles Tines ran four smaller
articles, and the Valley Papers ran six articles. The coverage was
not nearly as substantial as the coverage in May 1989. |Indeed, the

Court finds that there is a genuine issue of fact whether the February

42 Technically, Defendants assert a fourth tine period: From
1979-1984. During that tinme period, Defendants point to various news
reports of the 1959 nucl ear neltdown and of the nuclear activities at
SSFL. Because the Court finds that there is a genuine issue of fact
as to whether Plaintiffs should have suspected the cause of their
injury even if they had known about these news reports, see infra, the
Court does not address whet her know edge of these reports can actually
be inputed to Plaintiffs.
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1991 coverage, standing al one, was substantial enough so that a
reasonably diligent person would have seen or heard about it.

The third period is August 1991, when the |ocal newspapers
covered the discovery of off-site contam nation. However, in
conparison to the DHS study coverage, the off-site contam nation
coverage consisted of fewer articles over a |onger period of tine.
Again, by itself, this evidence does not establish that a reasonably
di li gent person would have seen the coverage. Nevertheless, the Court
is convinced that a reasonably diligent person, living in the area for
a substantial period of tinme between June 1989 and Septenber 1991,
coul d not have m ssed coverage of the SSFL’s pol |l ution problens.

Plaintiffs al so appear to argue that, even if the publicity was
notorious in the comunity, many of the Plaintiffs cannot be inputed
wi th know edge of that publicity because they have not lived in the
community within the | ast el even years. (Facts at p. 31.) The Court
agrees. A news itemis widely publicized only in connection with a
geographi c area or popul ation. See Carey, 999 F. Supp. at 1117
(stating that nedia coverage was pervasive in Wst Chicago community);
Bi beau, 188 F.3d at 1110 (stating that |ong-haul trucker nmay have
m ssed w despread publicity because he may have been outside the
community at the tinme); cf. Maughan, 758 F.2d at 1386 (stating that
fact that sonme plaintiffs had noved out of contam nated area before
bei ng di agnosed wi th cancer conplicated the issue of the tolling of
the limtations period).

Here, there is no evidence that the Rocketdyne facilities’
contam nation was w dely publicized throughout the United States, or

even throughout California. Indeed, based on the evidence presented,

46




© 00 N oo o B~ w N P

NN RN NN N NN R R R R R R R R R R
0o N o o M WO N P O ©O 0O N o 0o ON -, O

the Court does not believe that it could find that the news coverage
was nunerous and notorious within the whole of Los Angel es County.
Plaintiffs assert that a reasonabl e person who lived farther than
six mles away fromthe Rocketdyne facilities would not have | earned
of the news coverage of the contam nation. |In choosing the six-mle
radius, Plaintiffs appear to rely on Cook v. Rockwell International
Corp., 755 F. Supp. 1468, 1483 (D. Colo. 1991). In Cook, the court
found that because sone plaintiffs lived as far as six mles away from
the source of pollution, “[t]he record [did] not establish when
plaintiffs knew or should have known that hazardous substances
reached their property.” 1d. at 1483. The Cook court, however,
appears to have been concerned with two issues: (1) the defendants’
| ack of evidence as to when plaintiffs had actually suffered the
injury, which woul d have established accrual under the traditional
rule; and (2) whether plaintiffs would have suspected that defendant’s
pol lution had actually reached their property in light of how far they
lived fromthe pollution source. See Cook v. Rockwell| International
Corp., 181 F.R D. 473, 484 (D. Colo. 1998) (finding that the defendant
had failed to satisfy burden of proving injury outside the Iimtations
period and stating that reasonabl e person nmay not have made connection
bet ween possible injury and publicly available information). Thus,
Cook’s mention of the six-mle radius was made in connection with the
traditional rule of accrual and whether a reasonabl e person should
suspect an injury. The six-mle radius had nothing to do with
determ ni ng whether plaintiffs should have been inputed with know edge
of media accounts. Moreover, the Court fails to discern a reason to

use a radius that, for this case, would be arbitrary and neani ngl ess.
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In this case, the evidence shows that the Daily News’ circul ation
is concentrated in the San Fernando and Sim Valleys. (See Circle
Decl. § 4.) Thus, the Court inmputes those Plaintiffs who lived in the
San Fernando Valley®® in May 1989 with know edge of the news coverage
of the DOE Report. Additionally, those Plaintiffs who lived in the
San Fernando Valley for a substantial period of tinme between June 1989
and Septenber 1991 are inputed with know edge of contam nation
probl ens at SSFL.

Plaintiff Dianond lived in Burbank from 1978 to 1995. (Sears
Decl. Ex 29 at 5085.) A genuine issue of fact exists as to whether
the Daily News has a substantial readership in Burbank. Plaintiff
Extract lived in Santa Barbara County from 1987 to 1992. (I1d.)

Agai n, a genuine issue of fact exists as to whether the Daily News has
a substantial readership in Santa Barbara County.

Plaintiff Getter has lived in Arizona since 1973 and noved out of
Sim Valley in the late 1960's. (ld.; Getter Decl. § 6.) Plaintiff
Hul tgren has not lived in the San Fernando Val |l ey since before 1989.
(Sears Decl. Ex 29 at 5086.) Plaintiffs Lev and Smth have lived in
Arizona since 1984. (ld. at 5086-87; Smith Decl. 1 7.) Spil koman*

4 |In this regard, the San Fernando Valley is defined to include
Sim Valley. The San Fernando Valley also includes the conmunities of
Sher man Oaks and Thousand Caks. The Court al so notes that the six-
mle area described by Plaintiffs is wholly within the San Fernando
Val | ey.

4  Representative for the estate of Trench.

48




© 00 N oo o B~ w N P

NN RN NN N NN R R R R R R R R R R
0o N o o M WO N P O ©O 0O N o 0o ON -, O

lived in Northern California from 1974 to 1996.4 (Sears Decl. Ex 29
at 5088.)

Finally, Plaintiff Zakarian lived in the San Fernando Valley from
1991 to 1992. (Sear Decl Ex. 29 at 5088.) A genuine issue of fact
exi sts as to whether a reasonabl e person in Zakarian’s shoes woul d
have | earned about the nedia coverage of the Rocketdyne facilities.

Accordingly, the Court finds that the followng Plaintiffs have
met their burden of showing that they may not have had the nmeans to
| earn of the publicity and materials upon which Defendants rely:
D anond, Extract, Getter, Hultgren, Lev, Smth, the estate of Trench,
and Zakarian. Accordingly, as to these Plaintiffs, Defendants’ notion
i s DENI ED

Even though the foll ow ng personal injury Plaintiffs have
expl ai ned that they did not subscribe to or regularly read the Daily
News or the Valley Papers, the Court inputes know edge of the
identified nedia coverage to them Fischman, Hi ghfield, H ntz, Mnn,
Rosen, and Trench. *®

As for the wongful death Plaintiffs, with the exception of the
estate of Trench and Trevino, no evidence is presented that the estate
representative did not live in the San Fernando Valley from 1989 to

1992. Because a wongful death action is brought by a decedent’s

4 The Court notes that Spil koman fails to declare that she does
not regularly read the Daily News or the Valley Papers. Most other
Plaintiffs who filed simlar declarations were deenmed to be readers of
t he papers. However, the fact that Spilkoman lives in Northern
California creates a genuine issue of fact as to whether she regularly
read those papers.

4 The following Plaintiffs would have been inputed with
know edge of the nedia coverage if they had filed their clains after
the rel ease of the UCLA study: F. Arnold, Anzilotti, Blaustein, Cady,
Chappel |, Fel kins, and Rueger.
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estate or heirs, Larcher v. Wanless, 18 Cal. 3d 646, 656-57, 135 Cal.
Rptr. 75 (1976), the Court inputes those Plaintiffs with know edge of
the identified nedia coverage. These are the Plaintiff-Estates of
Canmeron, Chu, Hudlett, Reed, and Taaffe. Mreover, the representative
of the estate of Trevino presents no evidence that she did not live in
the San Fernando Valley in May 1989. Accordingly, the Court inputes
know edge of the May 1989 nedi a coverage to the Plaintiff-Estate of
Tr evi no.

d. Suspi ci on of cause of injury.

Def endants assert that the information inputed to Plaintiffs put
them on notice that Defendants’ contam nation was the cause of their
injury. Plaintiffs counter that the information was insufficient to
place Plaintiffs on notice of their clains because the information
woul d not have nade a reasonabl e person suspici ous about Defendants’
contanmi nati on being the cause of their injury.

1) Description of inmputed know edge.

The issue, then, is what information is inputed to Plaintiffs.

Al the remaining Plaintiffs are inmputed with know edge of the nedia
reports of the DOE report. The nedia reported that the DCE report had
concl uded that contam nation tainted SSFL. Thus, the renaining
Plaintiffs are inmputed with know edge, based on the nedia reports,

that there were contanmination problens at SSFL.*

47 Al of the Plaintiffs who filed their clains before the
rel ease of the UCLA study al so woul d have been inputed wth know edge
of these nmedia reports, except for: Bryant, Cass, G oss, Henm ng,
King, and Kirby. Plaintiff King, however, did have actual know edge
of the 1991 DHS Study suggesting a possible link between Defendants’
contam nation and cancer in the community. Thus, she had act ual
know edge of information that was simlar to the inmputed nedia
reports.
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Sonme Plaintiffs also had, or were inputed with, know edge of
additional materials. The additional know edge inputed to these
Plaintiffs nerely reinforces the Court’s result as to the clains of
those Plaintiffs. Therefore, the Court will not directly describe
t hat additional inmputed know edge. *®

2) Injured Plaintiffs should have suspected causal
link based on contam nation at SSFL

Plaintiffs argue that a reasonabl e person would not suspect that
he or she was injured by Defendants because (1) the inputed know edge
concerned contam nation only at SSFL; (2) Defendants and the
government constantly issued reassurances about the injury; (3)
Plaintiffs were deluged with information about other causes of cancer;
and (4) sone of the Plaintiffs were diagnosed after the majority of
the publicity was disclosed.

Plaintiffs’ own allegations, however, refute the contention that
know edge of contam nation from SSFL woul d not | ead not one to suspect
contam nation fromthe other Rocketdyne facilities. Plaintiffs assert
that the actual link between all their injuries and Defendants’
contam nati on was provi ded by the UCLA study. But the UCLA study
reported a |ink between Defendants’ enpl oyees’ health and
contam nation at SSFL only. Thus, Plaintiffs’ allegations establish a

I ink between a study discussing SSFL contani nation only and all their

48  The Court also finds that the news coverage from 1976 to 1986
woul d not | ead a reasonabl e person to suspect that his or her injury
was caused by Defendants’ contam nation. The news coverage at that
time concentrated on the 1959 nucl ear neltdown at SSFL. A reasonable
person woul d not necessarily suspect that the incident that occurred
at least ten years and up to 37 years earlier would be the cause of
one’s injury. Thus, assum ng, w thout holding, that the publicity was
numer ous and notorious, the Court finds that a genuine issue of fact
exists as to the notice provided by the 1959 neltdown publicity.
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injuries, even though sonme of these injuries were caused by
contam nation fromthe DeSoto, Canoga, and Hughes facilities, not from
SSFL.

Additionally, Plaintiffs do not explain how a reasonabl e person
woul d (1) “know’ that he or she has been exposed to the Rocketdyne
facilities’ contam nation froma report about SSFL contam nation in
1997, but (2) not suspect such an exposure from news reports about
SSFL contam nation in 1991. Accordingly, the Court finds that a
reasonabl e person, who had know edge of the news reports about SSFL
contam nation, would suspect that he or she had been exposed to
envi ronnmental contam nation or radiation fromat |east one of the
Rocketdyne facilities.

Mor eover, that suspicion would be engendered even in the face of
Def endants’ all eged continual denials of contam nation.* See Mangini
V. Aerojet-Ceneral Corp., 230 Cal. App. 3d 1125, 1153, 281 Cal. Rptr.
827 (1991) ("That defendant gave evasive, or even untruthful reasons
for the inspection did not relieve plaintiffs of their duty of inquiry
once they had sufficient facts to suspect the cause of action”);

Carey, 999 F. Supp. at 1116 (“The discovery rule does not allow a
plaintiff to wait until the defendant admits it has caused plaintiff’s
damage. That would be a very long wait indeed.”). Nor does the nere
fact that a “resident[] of the area [was] deluged with articles
regardi ng ot her causes of cancer,” (Pls’ Opp. at 16-17), nean that
such a resident would be unable to reasonably suspect that Defendants’

contam nation caused his injury. Indeed, while such a resident may

4 The Court notes that Plaintiffs seemto indicate that, at
sonme point, Defendants admitted to at | east on-site contam nation.

(Pl's.” Qpp. at 3.)
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suspect other causes for his or her injury, those other suspicions
coul d not reasonable nullify a suspicion that exposure to toxic and
radi oactive contam nation caused the injury.>°

Finally, Plaintiffs’ argunment that someone who was di agnosed
after the majority of the publicity would be unable to suspect a
causal link is also unavailing. Plaintiffs’ argunent boils down to
the idea that Plaintiffs would not suspect the Iink because they would
have forgotten about their exposure to Defendants’ contam nation.
However, as previously nentioned, a reasonable person would know t hat
exposure to toxic and radioactive elenments could cause cancer.
Because exposure to toxic and radi oactive materials can cause such
di re consequences, it would be unreasonable for a person to forget
within six years of |earning of that exposure that he or she had been
exposed to those materi al s.

Thus, every Plaintiff who has been inmputed with know edge of the
publicity should have suspected that his or her injury was caused
Def endants’ contami nation. The following Plaintiffs should have
suspected that their injuries were caused by Defendants’ contam nation
on or before Septenber 1991: Brucato, Hi ghfield, Mann, O ban, Seth-
Hunter, Soifer, Wrnke, and Wite. The following Plaintiffs should

have suspected that their injuries were caused by Defendants’

0 Additionally, Defendants’ cause stands out because it is
di fferent than many of the other causes of cancer. Tobacco,
pestici des, diesel fuel, peanut butter, nail polish, cellular phones,
and radar guns, (See Pls.” Qpp. at 17) are causes to which one either
pur poseful |l y exposes oneself or everyone in the population is
simlarly exposed. The contam nation at issue here is thrust by
Def endant s upon a di screte nunber of individuals. A reasonable person
who is a target of that conduct woul d be able to distinguish
Def endants’ cause from ot her natural or non-negligent causes.
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contami nation on their date of diagnosis: Creinin, Fischman, Hintz,
Rosen, and Trench.

The foll ow ng decedents’ estates should have suspected that the
deat h was caused by Defendants’ contam nation on or before Septenber
1991: Hudlett, Taaffe, Trenonti, Sr., and Trevino. The follow ng
decedents’ estate shoul d have suspected that the death was caused by
Def endants’ contam nation on the date of the death: Caneron, Chu
Hudson, and Reed.

Al'l of these dates fall outside the applicable period of
[imtations. The Court therefore GRANTS Defendants’ notion as to the
clainms of these Plaintiffs.

C. Cl ass Action C ains.

1. Application of the Traditional Rule.

Def endants assert that the Class Clains are barred by the
traditional rule. (See Defs.” Opp. at 11.) Plaintiffs argue that
Def endants fail to indicate when any C ass nenber knew or shoul d have
known about their claimor to provide any date when the all eged
wr ongdoi ng took place or of the injury. (See Pls.” Qpp. at 33.) O
course, the issue of know edge has nothing to do with the traditional
rule. As to the date that the injury took place, Defendants rely upon
Plaintiffs’ allegations in the FOAC. Defendants point out that
Plaintiffs’ clainms are based on conduct that allegedly occurred during
the last fifty years. None of the conduct identified by Plaintiffs,
however, occurred after July 26, 1994. (See Facts 1 12a —12k.)

Def endants also rely on this Court’s March 1998 Order to support
their theory that the statute of limtations bars the class clains.
In that Order, the Court found that “it appears as if Plaintiffs were

aware that they nmay have been harnmed by Defendants’ all eged w ongf ul
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conduct years ago outside the relevant limtation period.” (Oder at
34.) The Court continues to find that it appears that Plaintiffs
suffered injury outside the applicable limtations period.

| ndeed, it appears that Plaintiffs are barred fromrecovering for
nost of the allegedly wongful conduct of Defendants. However,

Def endants have failed to satisfy the burden of showi ng that the C ass
clainms are conpletely barred.

Def endants point out that Plaintiffs have not identified any
injury arising out of any conduct that occurred after July 26, 1994.
Because Plaintiffs claiminjury fromconduct that occurred as far back
as the 1950’s, it is clear that class nenbers suffered nost of their
injury outside the applicable limtations period. However, Defendants
fail to (1) provide any evidence that Plaintiffs could not have
suffered any injury within the applicable Iimtations period or (2)
expl ai n how any such injury woul d, neverthel ess, be barred by the
[imtations period.

a. Class | clains.

As with the personal injury clains, the applicable limtations
period for the Class | nmedical nonitoring clains is one year. In
contrast to the personal injury clains where accrual of the claimis
shown by the diagnosis of the illness, the Cass | clains for nedical
nmonitoring are conplete when the class is exposed to the contam nant.
California Sansone Co. v. U S. Gypsum 55 F.3d 1402, 1406 (9th G r.
1995) (hol ding that accrual of action occurs upon w ongdoi ng and
actual and appreciable harm. However, that generally will not happen
at the same tine that a defendant inproperly rel eases or dunps the
contam nant. Defendants fail to provide any evidence of when or for

how I ong the Cl ass was actually exposed to the contam nants. As far
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as the Court knows, the exposure could have occurred hours, or not for
years, after the release of the contam nants. Thus, it is possible
that some of this exposure happened within the applicable Iimtations
peri od.

Addi tionally, the exposure could have occurred within hours of
the rel ease of the contam nation for some class nenbers and within
years for other nmenbers. Neither side has addressed how this
[imtation period should be applied to the Class if different class

nmenbers are exposed at different tines.>

b. Class Il clains.
Def endants al so have failed to show that the Class Il clains are
barred. The applicable Iimtations period for the Class Il clains is

three years. As with the Cass | clains, the property clainms accrue
not at the time of dunping but at the tine that the contam nants reach
the property. WIshire Westwood Assocs. v. Atlantic Richfield Co., 20
Cal . App. 4th 732, 739, 24 Cal. Rptr. 2d 562 (1993). Agai n,

Def endants fail to provide any proof that Plaintiffs did not suffer
any injury from Defendants’ conduct within the limtations period.
Thus, the Class Il clains are not barred to the extent that injury to
the property occurred within the limtations period.

Additionally, Plaintiffs allege that Defendants’ tortious conduct
continued as late as July 24, 1994. Thus, the Cass Il clains are
clearly not barred to the extent that the clains are based on
Def endants’ conduct between March 10 and July 24, 1994.

C. Class Il clains.

51 The sane shortcom ngs are apparent in connection with the
Class Il clainms and the Cass Il CERCLA cl aim
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The Class Il CERCLA claimalso survives for the sanme reasons as
the Class Il clains.

The Unfair Business Practices claim however, is different.
First, the claimhas a limtations period of four years. Second, the
unfair practice is Defendants’ conduct of releasing contam nants into
t he nei ghborhood. Thus, to the extent that this claimis based on
Def endants’ conduct that occurred prior to March 10, 1993, it is
barred by the statute of limtations. However, to the extent that it
i s based on conduct occurring after March 10, 1993 and before July 24,
1994, the claimsurvives.

2. Application of the D scovery Rule.

a. Class | clains.

The Cass | representatives are Plaintiffs H Sanuels and J.
Sanmuels. Both class representatives explain that they were not
actually aware of their claimuntil within a year of joining the
lawsuit. (See H Sanuels Decl. at § 5.; J. Samuels Decl. | 5.)

Addi tionally, both class representatives joined the lawsuit after the
rel ease of the UCLA study. Thus, whether the Court relies on the FoAC
all egation or their present declarations, the class representatives
have sufficiently explained when and how they | earned of their clainmns.

Al t hough H. Sanuels states that he does not subscribe to the
Daily News or the Valley Papers, he omts any nention of whether he
reads those papers. (H Sanuels Decl. 1 7.) Thus, as with the
personal injury Plaintiffs, he will be deened to be a reader of those
papers. See supra pp. 39-40. J. Sanuels does state that she neither
subscribes to nor reads the Daily News or the Valley Papers. (J.

Samuels  7.) However, because she lives in the San Fernando Vall ey,
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she will be inputed with know edge of the w despread publicity from
May 1989 to Septenber 1991. See supra pp. 47-48.

Thus, the class representatives are deened to know of Defendants’
contam nation as of 1991. Therefore, the Court finds that the class
representatives’ clainms are barred to the extent that the clains are
based on conduct and injuries that occurred in or before 1991. Cains
seeking relief for those injuries should have been filed at the | atest
in 1992.

b. Class Il and 111 clains.

The Cass Il and Il representatives are R Gandinetti, L
O Connor, M O Connor, Reed, Rueger, and Vroman. All of these
Plaintiffs filed their clainms before the release of the UCLA study.
They will, therefore, be held to the FoAC all egation alleging that
t hey di scovered their clains in Septenber 1997, after they had filed
their clains. See supra pp. 28-31. Accordingly, they have failed to
nmeet their burden of providing evidence of when and how t hey
di scovered their clains. 1d. Thus, they cannot toll the statute of
[imtations by application of the discovery rule. See MKelvey, 74
Cal. App. 4th at 160, n.11. The Court finds that the cl ass
representatives’ clainms are barred to the extent that they were
injured outside the three-year (or four-year, for unfair practices)

limtations period. >

2 |In any event, as to the unfair business practices claim the
di scovery rule would not have applied. See Stutz Mtor Car, 9090 F
Supp. at 1363.
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Because Defendants have failed to show that no injury occurred
during the applicable limtations period, the Court DEN ES Defendants’
notion as to the class clains.

V. Future Proceedi ngs
A The Court’s Concerns on the C ass C ains.

The Court notes that it appears that individual questions
concerning both the traditional rule and the discovery rule now
predom nate over the class-w de |egal issues.

| ndeed, it appears that the question of when the contam nation
actually reached a particular individual’s property may vary from
property to property. This rolling limtations period nmeans that a
cl ass menber m ght be entitled to recover for contam nation stemr ng
from conduct that occurred from 1980 to 1994 whil e another cl ass
menber could recover only for contam nation stemring from conduct that
occurred in 1994. And that individual variation does not even take
into consideration the individual differences that nust be addressed
under the discovery rule.

Mor eover, neither side bothered to address how the Court’s
determ nation of the limtations question can be applied to a class as
a whole in light of these individual variations. Should the Court
| ook to the class representatives? Should the Court grant the notion
because a theoretical one, nmany, or majority of the class nenbers may
be barred? Should the Court deny the notion because a theoretical
one, many, or ngjority of the class nenbers may not be barred? The
parties have failed to provide any guidance to the Court on this
i ssue.

The Court is concerned that the requirenents of Fed. R Cv. P.

23(b) no longer apply to the Class Il and Il property clainms. That
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variation also inplicates the typicality requirenents of Fed. R Cv.
P. 23(a)(3) for all classes. Additionally, this Order has
substantially limted the recovery of the class representatives. The
Court, therefore, questions whether the prerequisite of adequate
representation under Fed. R Cv. P. 23(a)(4) continues to be
satisfied.

B. Possi bl e Opti ons.

| f Defendants believe that they can prove that no injury was
suffered within the periods of limtations and can address the Court’s
concerns about applying the statute of limtations to these class
clainms, the Court grants themleave to file another sunmary judgnent
notion on the statute of limtations.

However, because the Court is concerned that the individual
differences in connection with nost of these clains defeat the val ue
of a class action, the Court would also be willing to consider a
notion to de-certify the class clains. And, of course, the Court
notes that Defendants have filed another notion for summary judgnent
(the “Celotex notion”) that has been continued pending the
determ nation of this notion. Unless an option is nooted by a
stipulation fromPlaintiffs, Defendants must decide how to proceed in
this matter.

| f Defendants wish to proceed on the Cel otex notion, the parties
shoul d stipulate to a briefing schedule. The Court will not hear that
notion any earlier than May 22, 2000.

/1
/1
/1
/1

60




© 00 N oo o B~ w N P

NN RN NN N NN R R R R R R R R R R
0o N o o M WO N P O ©O 0O N o 0o ON -, O

VI. Conclusion

The Court DEN ES Defendants’ Mdtion as to the C ass Action
cl ai ns.

The Court DEN ES Defendants’ Mdtion as to the clains asserted by
Plaintiffs D anmond, Extract, Getter, Hellerstein, Hultgren, Lev, L.

O Connor, Reed, Smth, the estate of Trench, Wl fsen, and Zakarian
The Court notes that the nmotion did not affect the clains of
Plaintiffs Aungst, L. Barina, S. Grandinetti, Peleaz, and the estate
of Mauck.

The Court GRANTS sunmary judgnent in favor of Defendants on the
personal injury clains asserted by Plaintiffs F. Arnold, L. Arnold,
Anzillotti, Blaustein, Bleecker, Bolster, Brucato, Bryant, Cady, Cass,
Chappell, Creinin, Crilley, Davis, Felkins, Fischman, R Gandinetti,
Gross, Hecker, Hemm ng, Highfield, Hntz, King, Kirby, Lee, Mann,
Orban, Pasquini, Peyton, Pitts, Rosen, Rubin, Rueger, Sablow, Set h-
Hunter, Soifer, Spero, D. Stone, J. Stone, Strausburg, J. Teicher, M
Tei cher, Trenonti, Jr., Trench, Varley, Wrnke, Wiite, and Wl I man.
The Court notes that Plaintff Sadjady previously dism ssed her claim

The Court GRANTS sunmary judgnent in favor of Defendants on the
wrongful death clains asserted by Plaintiff Estates of Barina,

Caneron, Chu, Hudl ett, Hudson, Reed, Taaffe, Trenonti, Sr., and

Tr evi no.
SO ORDERED
DATED: March 28, 2000.

AUDREY B. COLLI NS
UNI TED STATES DI STRI CT JUDGE
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